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Nasc, the Irish Immigrant Support CentreOs Mission Statement:
Enabling migrants to access justice and human rights and to
work to ensure a just, inclusive and integrated society.

Copyright © 2013 Nasc, The Irish Immigrant Support Centre

The information contained in this publication is subject to copyright by
Nasc. You may reproduce this document for non-commercial use
however we do ask that you please acknowledge NascOs ownership.

Disclaimer:

The information provided in this publication is provided in good faith and
every effort is made to ensure that it is accurate and up to date.

The contents of this report are intended for informational purposes only
and should not be relied upon as a substitute for legal advice. Nasc does
not accept liability for the use or misuse of the information contained in
this report. Thank you for your co-operation.

Photos in this report are taken from the film ORoma B From Huedin to
HereO, courtesy of Director Brian Cronin.
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Foreword

n April 2011 with the adoption of the EU Framew&iriategy on Roma Integration

the European Commission underlined that many of the estimated 10-12 million Roma

in Europe face prejudice, intolerance, discrimination and social exclusionlaiyh
lives. They are marginalised and live in very poor socio-economic coftisaasidd
acceptable in the European Union at the beginfitigec21st century€tated the
Commission. The Commission further specified that Ofirst of all, MembereStates ne
ensure that Roma are treated like any other Eghsitivith equal access to all fundamental
rights as enshrined in the EU Charter of Fundamental RightsO.

While it is extremely significant that the Commission acknowledged discrimination and
called on the Member States to react, unfortunately the European Commasssitamt
on one critical impediment to Roma inclusion: @gpisyism, which manifests itself in
anti-Roma sentiments and statements, intimidatoassment and violence against Roma.

In May 2012 a survey on the situation of Roma in 11 EU Membet Gtaies out
by the EU Fundamental Rights Agency (FRA) and riitedJNations Development
Programme (UNDP) highlighted that a significanp@moon of Roma in Europe have
experienced discriminatory treatment because of their ethnic origin. A previaafs report
FRA underlined that on average one in five Ropandents were victims of racially-
motivated personal crime and between 65% and 100% of Roma in the surveyad Europe
countries did not report their experiences of personal victimisation to tie police.

In response to the European CommissionOs cadl Bl thlember States, Ireland
adopted and presented a National Roma Integratteg$ in January 2012. In its strategy
the Irish Government recalls the fact that Othe promotion and protéutinarofights
is central to IrelandOs domestic and foreign policiesO; acknowteddgesidtheeed to
combat discrimination against Travellers and RomaO and its commitment to Omaintaining
and, as far as possible, improving the range of positive action measureplalceady in
support themO. It should be said that such commitments need to be praisesirast they ar
only important but are fundamental in a demoatiety that fully engages in addressing
fairly and equally its citizens irrespective of racial or ethnic origin.

Yet, a question mark which arises most of the time when discussing then®itma
in Europe is how Governments are translating their commitments into praat&etmn or
bring a real change into the day to day life of Roma. When assessing BieaRegy of
Ireland, the European Commission underlined sagpedts; the policy needs detailed
targets, indicators, a clear cut calendar, bunlgectire effective implementation of
measures, longer term approach, measures to it@aansultation and political
engagement of Roma and Travellers, and plannim@jnaitcial resources for coming
years.What then is the message sent by the European $&onrto the Irish Government
and what should ordinary citizens understand in terms of how the situatiosllefsrav
and Roma will be effectively changed in the near future?



Nasc, the Irish Immigrant Support Centre works for an integrated society Hased on
principles of human rights, social justice and equality. So it is quitewbyiblasc has
been looking into whether Roma in Ireland are treated like any otherdfld. dizhe
end of the day this is a simple and natural aspitzt anyone, including Roma in Ireland
would have, to be equally and justly treated.

There is little evidence and no comprehensive data in regard to thedifRatianin
Ireland, as it appears that only limited reseasdope and substance have been so far
produced by State or non-State actors. Nasc has taken up the initiative tioeldiusich
major Roma-specific assessment in Ireland thatrtmkhe intersectionality of areas such
as employment, social protection, education atttidaga, the relation with the law
enforcement and the media representation regarding the Roma.

Results are not surprising and are in line withamoeslusions of European institutions.
Roma in Ireland face barriers in access to emplpyradical services and social protection
due to negative stereotyping and prejudice oodiiferent procedural requirements.
New legislation criminalizing certain forms of behaviour as well as its implentgntatio
law enforcement seems to be used more as a tool for ethnic profiling against Roma.

There is serious concern raised by Nasc in tethessifuation of Roma in Ireland.
Coming back to the assessment of the Commission on the Irish stratdgghaodl ime
Nasc conclusions, the question is how the Irish Government waéiterantslpractice its
own commitments to promote social inclusion ar@biebat discrimination against
Travellers and Roma? This question deserves a clear answer not theligliropean
CommissionOs remarks on IrelandOs strategy botRofiggt of the very situation Roma
face in Ireland.

At the end of the day what would remain from a Government commitment to promote
and protect human rights if it stayed on paperamdywould not have a structure for
enforcement? Ireland has gained a reputatiortredt®mnally known as Othe land of a
hundred thousand welcomesO. Hopefully this applastice for Roma in Ireland as well!

DEzIDERIU GERGELY
Executive Director
European Roma Rights Centre

A IN IRELAND

1 Communication from the European Commission to the European Parliament, the Council, the European Economic and Social Committee and the Committeg of the Rec
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Executive Summary

his report examines the structural discriminatperienced by the Roma community
in Ireland. It explores a range of E.U. and national legislative and policyrkmewo
and assesses their effectiveness as tools $smapltre discrimination and marginal-

isation of the Roma in Ireland.

Although the Roma have experienced discrimination for centuries, it is onlyavithin th
last few decades that this was formally acknaiviattyeesponded to by the EU. This
was partially driven by the accession of a number of former Eastern andutgraaal E
States with high Roma populations. Many Roma aré&blocitizens and hold a broad
bundle of rights that flow from their new statissEM citizens they can no longer be
conveniently ignored. The EU response to tackimdiscrimination against its Roma
citizens falls within three broad areas: equality and anti-discrimination legislation, formal
integration policies and measures and increased funding for Roma specific projects.

The Racial Equality Directive (RED) is a key component of the EU anti-discrimination
and equality framework. It is aimed at combatmagl rar ethnic discrimination in EU
member states and is examined in this report HheRphasises that individuals should
not be treated less favorably because of thalioragihnic characteristics. It prohibits
discrimination in the areas of employment, education, social protection, inchiging so
security, healthcare, and the supply of goodecks, including housing. The rights
granted under the RED are not absolute.

This report demonstrates that the anti-discriromé&gislation, integration policies and
initiatives in place in Europe have had minimattsffin combating the deeply rooted
socioeconomic problems and widespread discrimination of the Roma in Europe.

The report then explores these same frameworks in the Irish conteximatdahtheir
enactment, the Employment Equality Act 1998 and the Equal Status Act 2000 represented
a milestone in the development of Irish law angdaimy respects, of Irish society. This
framework continues to set a benchmark as to how we function as a society.

Ireland has a strong equality legislative frameaspé&cts of which go beyond the
minimum standards set down in the RED. Our equality framework makes an important
contribution to tackling discrimination and pregedin Ireland. This report critically
assesses the effectiveness of this framework in addressing the: desismiaation the
Roma experience in Ireland, and concludes that it fails the communitynacnbss af
areas.

The research for this report is a compilatiorgaf tase work conducted primarily
between January 2011 to March 2013. It also irclield research in the form of
interviews, questionnaires, focus groups and daanmneesearch, which included
secondary sources ranging from legal analysig;aliahd sociological studies, NGO and
statutory reports, and online and print media.

The findings catalogue the structural discrimmétaed by the Roma in accessing their
basic rights to employment, education, sociatfwotehousing, healthcare, as well as ethnic
profiling and their treatment by the Garda’. Thertedentifies the often subtle and complex
barriers to integration that Roma experienceiticallgrassesses whether IrelandOs progressive
equality legislation adequately addresses the discrimination of vulnerable minorities.

The report concludes and recommendations aret@deseder the following headings;
State bodies, legislative reforms, and policymeuigtion. It is imperative that we address
the structural discrimination and racism that fparmnsof the lived experience of the Roma
in Ireland, and make clear efforts to ensure that equality is attaineddomthisity. We
can only achieve this by taking a multi-facetedeegbyp which incorporates strong and robust
anti-discrimination and anti racism legislation, coupled with effective integration measures
and targeted funding to promote the social inclusion of this marginalised community.



Ireland has a social legal and moral obligation to ensure that this commsimit¢ dontinue to
suffer poverty, deprivation and social exclusion on the margins of our society.

KEY RECOMMENDATIONS

1. Review and reform the Equal Status Acts to limit the discriminatory potential of the exemptions,
especially the exemptions on nationality and legislative provision, and to provide for the inclusion
for the prohibition of segregation, ethnic profiling and institutional racism within the Equal
Status Acts.

Reform of the Prohibition of Incitement to Hat#etlto provide for hate crimes and online racism.
Legislative provision should be made to proscribe ethnic profiling.

4. The scope of thecus standrovision in the Equal Status Acts should be expanded to grant
NGOs and other interest groups standing in line with the provisions in the Racial Equality
Directive. This will bolster our anti-discrimination framework and improve access to justice for
all vulnerable communities.

5. The Irish Government needs to take a lead role in the development of holistic and multi-faceted
approaches to tackling prejudice against the Roma community and ending discriminatory
practices, including negative media and public stereotypes.

6. Avenues to lodge complaints to Garda Ombudsman must be promoted and made more accessible
and open to marginalised communities such as Roma.

7. The Criminal Justice (Public Order) Act 2011 should be reformed to provide for the following:

(a) Clarification of what constitutes Oreasonableg@otmpermit a member of An Garda

S’ochifna to arrest without warrant any person he or she suspects of committing an offence under
the Criminal Justice (Public Order) Act 2011, to ensure that this is not functioning as a means of
discriminating against particular groups.

(b) Curbing the discretionary implementation of the Criminal Justice (Public Order) Act 2011 by
An Garda S’ochfna.

8. Delays in Social Welfare Offices caused by sdguesinecessary documentation and obstructions
must be reduced dramatically to end the cycle of poverty for this vulnerable community.

9. Roma representatives must be involved in developing a clear Roma-focused integration strategy at
national and local levels and ensure proper consultation with the Roma community in the
development of the next National Roma/Traveller Integration Strategy.

10. Roma should be assisted in obtaining employment, including training and education targeted to
this community along the lines of Traveller training schemes.

11. The Irish Government should formally acknowledge the Roma as a minority in line with
European standards.

12. Effective monitoring of the National Roma Strategy with measurable goals and targets to
determine its efficacy and impact on the Roma community in order that future Strategies can
tailored to meet the needs to that community.

e

13. Funding for Roma groups, NGOs and community organisations to promote Roma rights and
combat discrimination and negative stereotypes of this community.

~J IN FROM THE MARGINS B ROMA IIH?ELAND
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Chapter Introduction

1.1ABOUT NASC documentary research, which included secondary

Nasc, the Irish Immigrant Support Centre is a nonSources ranging from legal analysis, historical and

o . , aociological studies, NGO and statutory repods, an

governmental organisation working for an integrated ) ;
. - . orfllne and print media.
society based on the principles of human rights, socia : . ) L
o . o . The report is comprised of five chapters and is laid
justice and equality. Nasc (which is the Irish word for t as fol _
link) works to link migrants to their rights thrbug ou a.s oflows: i )
. . N . This chapter will set out the broader contextifor t

protecting human rights, promoting integration and

campaigning for change. Nasc was founded in 2068'00” by looking at the definition of Roma, piiogd

in response to the rapid rise in the number of asylur% brief history of the Roma community in Cork and

seekers and migrant workers moving to the city (;cpe impact of the legal restrictions with regard to the

Cork, Ireland. It is the only NGO offering legal right to work, as well as a brief overview ofigirg

. . . . legal case work that Nasc has done on behalf of the
information and advocacy services to immigrants in

IrelandOs second largest city. NascOs legaigesam é?oma_m Cork. IF |nc!udes an examination of their
janging legal situation; from asylum seekers to EU

some 1,200 migrants annually in navigating IrelandOs . - L . )
S o nationals requiring work permits in 2007 (in relation
protection, immigration and naturalisation systems. ) _ _ _ :
. . ... to Romanian and Bulgarian nationals) with a final
A considerable amount of our work involves regnitin o ) ) )
. : ._examination of their current status as EU nationals in
families that have been separated through migratiofi. )
. . A Ireland with free access to the labour marketland a
We also assist migrants and ethnic-minority &gblep

who encounter community based and institutionaf:onsequent rights and entitlements. The changing

. N - . legal status of Roma in Ireland has contributed to
racism and discrimination. Our campaigning work is

. . . . difficulties in accessing employment, healthcare,
informed by our day-to-day experience working with ) i X ) i
migrants. housing, socllal Yvelfare _and education leading to their
further marginalisation in Ireland. As a conseguenc
the Roma community in Ireland require targeted
support and advocacy.
1.20UTLINE OF REPORT The second chapter gives a brief overview of the
This report examines the structural discriminatiorhistory of Roma in Europe. It discusses the human
experienced by the Roma community in Ireland. Theights abuses suffered by Roma from the first
report explores the various legislative and poliaypigration of the community to Europe in the 14th
frameworks B European and Irish D that address tbentury through to the modern-day anti-Roma
Roma community. This report explores the effectiveviolence and expulsion policies throughout Europe.
ness of Ireland's Equality Legislétioraddressing this chapter the Racial Equality Directive, timeguyi
the structural discrimination the Roma experience ianti-discrimination legislation in place in Eurgpe
Ireland. However other recent develop-ments in Eldliscussed. The Directive aims to both combat racism
and Irish equality/ non-discrimination law are alscand promote integration, and its usefulness in the
relevant and will be considered. The development abntext of Roma integration is examined. In additio
integration policies and initiatives is also expldohe  the development of policies for Roma integration at a
barriers Roma experience accessing employmaint, sdeuropean wide level are discussed.
protection, housing, healthcare and treatment by the The third chapter concentrates on the corres-
Garda’ are discussed. The day-to-day discriminatiqggonding legislative and policy framework in Ireland
the Roma in Ireland experience is viewed through thiacluding IrelandOs human rights obligations and
lens of these multiple frame-works. The Reporequality legislation in Ireland and whether itsribet
examines if our frameworks are robust enough tequirements of the Racial Equality Directive. It
tackle discrimination and promote equality for thediscusses the integration framework in plactaimdire
Roma. including IrelandOs National Roma/Traveller Ititegra
The research for this report is a compilatiogaif le Strategy.
case work conducted primarily between January 2011 In Chapter Four the compilation of two years of
to present. It also includes field research in the fortegal case work, questionnaires, surveys, focus groups
of interviews, questionnaires, focus groups anand consultation with national and international




organisations working with Roma form the basis othe European Parliament and the European Council,
the research and analysis conducted by Nascta he das an umbrella term which includes groups of people
and methodology are explored and our conclusiorngho have more or less similar cultural characteristics,
detailed. With the use of case studies derivethfoom such as Roma, Sinti, KalZ, Travellers, and Gens du
years of legal work, the four primary areas outlined voyage. While no official data on ethnicity is available
the scope of the Racial Equality Directive arecross the EU, it is estimated that 10 to 12 millio
considered, including: access to housing, educatioRoma are in Europe, and approximately 6 million in
employment and healthcare. In addition, three othethe EU, making them the largest minority group in
areas are considered including: social protectioBurope. The main sub-groups are Oorientald Roma
treatment by the Garda’ and ethnic profiling. (85%), Sinti (referred to as OManouchesO in France B
Additionally indirect discrimination occurring in 4%), KalZs (10%), and Gypsies/Travellers in the UK
accessing social protection and the structurand Ireland (0.5%), as well as many smaller groups.
discrimination occurring in the implementatiorheft  Although historically nhomadic, 80% of Roma in
Criminal Justice (Public Order) Act 2011 is examinedEurope are now settled.
in this section. Enacted in 2011 the legislation The 2011 report by the Network against Racism
criminalises Qaggressive beggingd as defined in thENAR) and the European Roma Information Office
and examines whether the legislation B and i(ERIO) estimates IrelandOs Roma population numbers
particular the provision which gives the discretion tat over 40,000 in 2009According to IrelandOs
the Garda’' to decide whether the begging may bational Traveller/Roma Integration Stratégye
characterised as aggressive b disproportiofeatisly af vast majority of this broad ORoma0 categoiyish the
and has led to the criminalisation of, the Romaontext are indigenous Irish Travellers. Excluding
Community. In the course of compiling this report, aindigenous Irish Travellers, the Roma community in
concern arose in relation to the ethnic profiling o Ireland is made up primarily of Romanian, Hungarian
Roma women; this is also considered in the finding2olish and Czech origin. As such, they are citizens of
of this report. the European Union and under EU law have the same
Chapter Five concludes and includes recommendights as any other EU citizen resident in Ireland.
ations on how to improve the situation for Roma in  For the purposes of this report, we did not include
Ireland, including: addressing structural discrimdrish Travellers in the category of ORomaO. All the cases
ination in the areas of employment, housing, @mtucat studies pertaining to the Roma community in Ireland
and social protection and treatment by the Gardatliscussed in this report are Romanian nationals. We
training for service providers and statutory bodies atid this as we identified a particular need in this
the issues impacting this community; further researdommunity through our legal clinics and advocacy
on the Roma living in Ireland; and providing distinctwork. The experiences of Roma and Irish Travellers
strategies and initiatives aimed at this group. differ fundamentally in that Irish Travellers wever
officially excluded from the labour market andishs |
or UK citizens, they have an unrestricted righside
~ ~ in Ireland. In national policies (e.g. the National
1.3THE TERM OROMAO Traveller/Roma Integration Strategy), this communit
Roma means OpeopleO in Romani and is the prefanestbeen categorised with Irish Travellers aodne f
term used to describe members of Roma comnthat as a result the particular immigration reisdads
unities’ The term ORomaO covers a wide range of ettarid experiences of discrimination of the community
groups. It is used, similarly to political documents ofvere not being adequately addressed.

MA IN IRELAND

o
6 Council Directive 2000/43/EC of 29 June 2000 Implementing the Principle of Equal Treatment between Persons Irrespective of Racial or Ethnic Origin [ZOO%OJ L 180/-
Race Directive) and Council Directive 2000/78/EC of 27 November 2000 Establishing a General Framework for Equal Treatment in Employment and Occupgtion [2000]
(Employment Equality Directive). z

7 This was agreed at the World Romani Congress in 1971.
8 European Network Against Racism & European Roma Information Office (2011) Debunking Myths and Revealing Myths about Roma (Brussels, ENAR & E
9 Ibid.

0 pepartment of Justice, IrelandOs Natio@biaviellegration Strategy (2011), availgbléeatehtopa.euljustice/discrimination/filés#tanaa strategy _en.pdf
(date accessed: 11 May 2013).
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Chapter Introduction

1.4THE ROMA IN IRELAND: FROM ASheland/ Prior to 2012 however, Romanian and

SEEKERS TO EU NATIONALS Bulgarian nationals required a work permit in ¢oder

Roma migration in Ireland is not a new phenomenon.Seek employment  these employment restrictions

Prior to the mid 1990s, when the Roma entered ir¥vere removed ahead of the 2014 EU-wide deadline.

. In Ireland today, the difficulties Roma experignce
large numbers to seek asylum, it was not uncommon

. accessing education, health, housing and employment
for Roma to enter as migrant or seasonal workers,

picking up work such as fruit picking or farm is often exacerbated by their changing immigration

labouring and returning to the U.K. and Europe. AsStath' i o
It is our contention that the situation of the Roma

the migration was seasonal, irregular and shrort ter. : ) .
. ) , . in Ireland, in particular the Roma who originated f
in nature it went relatively unnoticéd.

From the mid 1990s up to and including the Romania, has not improved despite the acquisition of

accession of Romania and Bulgaria in 2007 there wagV rights attached to their relatively newly acquired

an increase in the numbers of Roma entering the sta%" citizenship status. One of the roots of thegsrob

- L : stems from the fact that there are a numberaibiesri
to seek asylum, claiming persecution in their home } ) i .

. . . {Pl be taken into consideration when examining the
country. This increase in numbers was consistent witl

. . . rlﬂhts and entitlements of the Roma Community.
the overall increase in the numbers seeking asylum_i

Ireland over the same period. The now-defuncirhese rights will vary depending on a number of

. . . . factors, including whether they had residence
National Consultative Committee on Racism and i<sion in Ireland ion. had b K
Interculturalism (NCCRI) noted that the first major perm!ssmn N lreland pre-accession, had been a vyor
arrival of Roma in Ireland was from Arad in North permit holder between 2007 and 2012, have an Irish
. . citizen child or are newly arrived as a jobs€&hker.
Eastern Romania in 1998 and most of this group weré ) )
granted refugee stattis rights accorded to the Roma resident in Ireland are

Today there are an estimated 5,000 Roma in Irelantgus stratified |n.nature, leading to ur.1equal access to
fange of services such as education, employment,

. . . a
but there is very little accurate data available as Roma " ] ) . .
. . . . social protection, housing, citizenship, and lcaadth
ethnicity is not collected in immigration, emplaytme Th barri directly i ¢ thei ;
or other Government statistie¥he lack of accurate ese' arrers Cah wgg y Impac i .EII’ sense o
. . " . ... . belonging and their ability and/or willingness to
information on Roma communities makes it difficult L o 4 o
. . L Pammpate fully in Irish society. The stratificaof
to develop effective and appropriate policiesoand t, : . ) , s
. . . . rlgrhts which many migrants experience is ampiified
provide appropriate services. However, it does appe ) _
. . the case of the Roma, as following the accession of
that Ireland has a relatively small Roma population

compared to other Western European countries'.qomanla and Bulgaria in 2007, all Roma from these

. . : two states became EU Nationals overnight with little
According to Council of Europe estimates, there are . i

. - . . or no transitional procedures in pface.
some six million Roma in the European Union of
whom close to two million are estimated to live in

Romanid* Other Member States with large Roma
populations are Bulgaria, Slovakia, Hungary, Spai;ll'5‘]ANUAREYZDO7 b EUROPE COMES

and Francé®. TO THE ROMA

Roma in Ireland originate predominantly from Following the accession of Romania and Bulgaria, the
Romania, but also the Czech Republic, Slovakidoma nationals of these countries, as is the case with
Hungary, Poland and Bulgaria creating a very diversdl EU Nationals, are no longer subject to imnograt
community in Ireland. Due to a number of recentcontrol. In line with all EU Nationals from 1 January
changes such as the accession of countries into 2687 the Roma were now covered by the provisions of
European Union in 2004 and 2007, discussed in morthe Free Movement of Persons Directive (hereafter
detail below, Roma in Ireland have a variety oknown as the OFree Movement Direcfivéfit this
different statuses, depending on when they came heneans in effect is that they have the right to enter and
and what country they are originally from. As EUremain in Ireland for a period of 90 days without
citizens, the Roma have the same rights as any otleenditions. For stays longer than 3 months they must
citizen from their country of origin legally resident ineither:




i. Be in employment or self-employed in the State, prompted the then Minister for Justice, Mr. Michael

. o _ McDowell, to announce that Ireland had decided to

ii. Have sufficient resources to support himself or Otake firm action to deal with the influx of Romanian
herself and f?‘m"Y membgrs and haye asylum seekétdy evoking Protocol 29 of the Treaty
cgmprehenswe sickness |r.1$urance In respect Ofof the European Union, which makes applications for
himself or herself and family, refugee status from EU nationals inadmissible except

iii. Be enrolled as a student in the State (including N the very exceptional circumstaficet further
on vocational training) and have comprehensive went on to declare that these applicants wererecono

sickness insurance in respect of himself or hersdifigrants and would not be Oallowed to enter into, or
and family, or remain in, our asylum processes or in accommodation

provided by the Reception and Integration Agency fo
iv. Be a family member accompanying or joining a asylum seekefd@t that point, any pre-existing
Union citizen'? applications for asylum, subsidiary protection and/or
Temporary Permission to Remain were dropped,
Given the increased level of protection of fundamen regardless of whether a valid claim for protection
rights and freedoms by the Member States of thexisted or not. All Romanian and Bulgarian nationals
European Union, all Member States are regarded a$o were accommodated in Direct Provision were
constituting safe countries of origin in respect of eaagkequired to leave, with no transitional measures put in
other for all legal and practical purposes in relation tplace. The limiting nature of the Free Movement
asylum mattefS.In practical terms, this effectively Directive meant that whole families were removed
means that Roma with European citizenship ar&om state care overnight with no access to accomm-
debarred from applying for asylum in Europearodation, social protection, and very limited access to
countries, despite the fact that, in some casgs, ththe labour market. It is difficult to see howdisisrete
continue to meet the asylum requirements in cesintri group could deem to have benefited from their new
outside the E&® found EU Citizenship status. The state effectively
Within the first week of Romania and Bulgariawashed their hands of these families whilstsatrttee
joining the EU, the Office of the Refugee Appealsime reaffirming their Ostrong commitment to its
Commissioner (ORAC) received 220 applications foobligations under the Geneva Convention relating to
protection from Romanian nationals. This immedliatel the status of refuge¥sO.

11 National Consultative Committee on Racism and Interculturalism (NCCRI), Traveller and Roma Community website, http://www.nccri.ie/cdsu-travellers.html#2 (date acc
5 May 2013).

12bid.
3 pavee Point and Health Service Executive (HSE) (2012) Roma Communities in Ireland and Child Protection Considerations (Dublin, Pavee Point & HSE).

4 Council of Europe, Special Eurobarometre Report 393: Discrimination in the EU in 2012 (2012), available at: http://ec.europa.eu/public_opinion/archives/ebs/ebs_393_e
accessed: 11 May 2013).

15 Average estimates. April 2012 figures can be downloaded from www.coe.int/web/coe-portal/roma/

16 Eight Central and Eastern European countries (the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Slovakia, and Slovenia), plus two Mediterranean count
and Cyprus) joined the EU on 1 May 2004. As the majority of the Roma living in Ireland originate from Romania and the terms of accession for the above listed countrie:
favourable, as nationals from these states were granted full access to the labour market, analysis of the impact on accession for Roma from these states is not fully con:
this report.

17 Directive 2004/38/EC on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States (the ODirectiveO)
in Ireland by the European Communities (Free Movement of Persons) Regulations 2006 and 2008 (the ORegulationsO). As stated previously, under the terms of access
and Romanian Nationals access to the Irish labour market was restricted until February 2012.

RELAND

8Here they are required to satisfy certain criteria set down in clause (i), (i) or (iii) of the Directive.

9 Protocol 29 on asylum for nationals of Member States of the European Union (1997) sets out specific procedures that are to be applied to the handling of ary claim for ¢
by a national of a European Union member state. It provides that European Union member states shall be regarded as constituting Osafe countries of 0r|g|n§) in respeci
for all legal and practical purposes in relation to asylum matters. Accordingly, applications for refugee status from European Union nationals shall be inadmi@ible for prc
by another European Union member state, except in very exceptional circumstances. Q@

[}
20Council of Europe: Parliamentary Assembly, Roma asylum seekers in Europe, 6 October 2010, Doc. 12393, available at: http://www.unhcr. org/refworld/doci&4d8b1a212

21|INIS Press Release 17 January 2007 OMcDowell takes firm action to deal with influx of Romanian asylum seekersO http://www.inis.gov. |e/en/|NIS/Pages/P§07000138
accessed 06/05/2013).

2 bid.
2 bid.

24|NIS Press Release 17 January 2007 OMcDowell takes firm action to deal with influx of Romanian asylum seekersO http://www.inis.gov.ie/en/INIS/Pages/PR07000138
06/05/2013). 11
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Chapter Introduction

It could be said that, from IrelandOs perspective,Gity Integration Forum, we identified the Roma as a
failed to adequately deal with the very humargroup that were particularly marginalised and at risk
consequences of accession for Roma asylum seekew$ sacial exclusion. Additionally in mid 2011, Nasc
it primarily viewed it as an immigration control issuewere invited to participate in a Roma Researettroj
as opposed to a human rights issue. Overnight trspearheaded by the Cork City Partnership which
Roma were now entitled to the supranationakought to address some of the issues the Roma
protection of their human rights, at a time when theycommunity in Cork were encountering.
were losing their accommodation and their claims for As a result of these efforts, Nasc decided that a
asylum were no longer considered. Many Roma couidultifaceted approach was required to affect positive
be forgiven for thinking that their newfound staass  change and further the integration of Cork Roma. In
hollow and their shiny new rights as EU natiorats w 2011 Nasc received funding from the Cork City
unobtainable. Partnership to produce a short documentary looking
at the journey of the community from Romania to
Cork. As stated earlier, most of the Cork Roma
~ community had originally come from one small area
1.6NASCOS WORK WITH THE ROMA in Romania, a camp outside the village of Huedin. In
COMMUNITY October 1990 that camp was burned to the ground
Our main interaction with the Roma community hasand this resulted in the first Roma coming to Cork to
been through our free legal service. Between 201deek protection. The film ORoma B From Huedin to
2012 we assisted 33 Roma people, all of whom akereO documents one manOs journey from Huedin to
nationals of Romania. The issues were primarily to doork, looking both at the conditions in the camp and
with access to employment and social protectiorthe people who remain there, to provide an insight
Through this work clear patterns of discrimination,into the Roma in Cork, where they have come from
both institutional and social, began to emerge. Thand why. The film was launched in April 2013.
majority of Roma we worked with presented with a Running in tandem with the film and our
multiplicity of issues and in our view faced additionaindividual case work, Nasc also identified thatgte
barriers in accessing their rights and entitleribets  for strategic litigation which emerged from the State's
need to provide a specific information and advocadyeatment of Bulgarian and Romanian nationals on
service for Roma people directly emerged becausdait of the European Court of Justice (ECJ) judge-
the specific and multiple needs of this vulnerablenent inZambrano v Office National de IO&hTiei
group. Our work in this area resulted, for thgtifing court effectively ruled that a Member State could not
to our knowledge in the city of Cork, in Roma peoplerefuse the right to reside and work to the parent(s) of
accessing information and assistance, and succeedibpst state dependent citizen child if to do so would
in some exceptional cases, in accessing employmessult in the EU citizen child being deprived ef th
and social protection in the state. genuine enjoyment of their rights as an EU citizen b

There are approximately 40 Roma families living i.e. the refusal of the parent(s)O permissiomkto wo
Cork City making up approximately 300-400 people,and reside would result in the EU citizen childOs
who primarily originate from the same camp outsideonstructive removal from the EU.
the village of Huedin in Romania. In 2011 our legal The Zambrano case concerned third country
advocacy work with the community increased. Thereational parents and, as such, the Irish government
were a number of factors that contributed to thisnitially took a very restrictive approach, limiting the
increase. As part of NascOs capacity buildingaworlkgpplication of the ruling to third country national
Nasc legal clinic was established one day per weelparents of Irish Citizen children © which excluded
Blackpool Community Centre (Blackpool is where thdRomanian and Bulgarian parents. As stated prgviousl|
majority of the community live in Cork). Nasc Romanian and Bulgarian nationals had limited access
achieved a number of successful outcomes ftr the labour market and were generally required to
individual members of the community thus obtain a work permitf. Nasc argued that the
promoting its reputation through word of mouth in continuing restrictions on access to the labour market
the community and; as a lead organisation in ttke Co for Romanian and Bulgarian parents of Irish citizen




children amounted to the deprivation of this cohort] . 7A COMMUNITY ON THE MARGINS

of Irish citizen childrenOs full enjoyment of dris/h In a modern day context Roma individuals and groups

rights as EU C|.t|zen§ a_S well a,S unequal t.reatllﬁal t have been designated as Odelinquent citizensO, refusing
contrasted with similarly situated third country . .
to conform or engage in societal néfniRoma

national parents of lIrish citizen children. Under . o .
stereotyping and prejudice is so deeply rooted in

principles of EU law, an _EL_J C|t|zgn cannot .be treate uropean culture the stereotypes are often accepted as
less favourably than a similarly situated third country, 29 ~ : . . .
act?® NascOs experience in working with the

national. A case was identified by Nasc through our . . .
community on a micro level would support this

legal clinics and a pro-bono legal opinion was sought , . .
i i _~contention. The prevalence of racial stereotyping and
through the Public Interest Law Alliance (PILAghvhi

- the labelling of the Roma as Odelinquent citizensO
indicated that there yvere grounds foralegamgmll becomes of itself a barrier to members of the
Pro-boneepresentation was secured for the client and

i _..community to even raise a claim of discrimination or
the state settled the case in February 2012 ndecidi
unequal treatment. In the context of our work we ha

that the issue was moot as they announced new policg
L i , . COme across a number of Roma men and women who
lifting work permit requirements for all Romaniah a . . .

have been denied entry to business premises, shops,

Bulgarian parents of Irish citizen children. . . . .
. ) " ) i and nightclubs but remained unwilling to complain
Following this positive development in policy we

i or lodge a claim with the Equality Tribufialhe
continued to lobby for full and free access talibar o . o
labelling' of a whole group as delinquent or criminal

market for all Romanian and Bulgarian nationals and e
. ) mculcates a deep sense of debilitating shame amongst
in July 2012 the Department of Jobs, Enterprise and o . o
i o members of the group which, in turn brings wéh it
Innovation removed the restrictions on labour market . . . L .
i N expectation of and resignation to discrimination. It is

access for both nationalities.

) ; ) Nasc's contention that in the Irish context, given the

Whilst these changes in policy have not been, .. .

i R i relatively small Roma population when contrasted
insubstantial, it is our contention that because of

) : _with other EU states, the fact that so little bas b
number of factors, including a lack of understandm%one to address and reverse this negative seereotyp

and awareness of the complexities of the res'denv(\:/\ﬁich has now arguably become the dominant

permissions among service providers, officiaiks in t L . L
) ) narrative, is in itself a wasted opportunity. This raises
Department of Social Protection and the prevalénce . .
the uncomfortable question of whether or not this is

institutional racism against this particular ethmcas a result of the politics of neglect or thesatit

group, vindication of these newly acquired rights folrntention.

the Roma proved challenging. After working with a The transition from asylum seeker to EU national

significant number of Roma in Cork, we began thq1 .
i ) o as not been an easy one for Roma migrants and has
process of undertaking an internal monitoring and . . o S
resulted in their continuing marginalisation as second

evaluation of our work, seeking to deepen our " . ; . - .
derstandi i derlyi hall db class citizens both in their countries of origin and in
understanding ot the underlying challenges an egfﬂeir host countries. It is an indication of thenRo

to address the sySFemlc |§sues facing this group. T&')Smmunityf)s lack of awareness of their rights as EU
became the genesis of this report.

citizens as well as the lack of clarity around the status

25 Case C-34/09, Gerardo Ruiz Zambrano v. Office national de I'emploi (ONEm) judgement of the Court of Justice (European Union).

%6The court held that OArticle 20 of the Treaty on the Functioning of the European Union must be interpreted as meaning that it precludes a Member State frofh refusing &
national upon whom his minor children, who are European Citizens, are dependent, a right of residence in the Member State of residence and nationality of&ﬁose childr
refusing to grant a work permit to that third country national, in so far as such decisions deprive those children of the genuine enjoyment of the substance oftthe rights a
the status of European Union citizen.O <Z(

27The legislation on the issuing of work permits is governed by the Employment Permits Act (2003-2006). In order to be considered eligible to apply for a wor%)ermit, the
not be on the ineligible list of jobs. Generally, work permits are aimed at skilled migrants to fill labour shortages in specific areas in Ireland. To be consideredteligible for
the position must be a full time one and have a minimum remuneration! 127000 lzetd&&000 pa. The types of jobs considered eligible for work permits would «
generally not be suited to the Roma Community given the historic lack of access to education, numeracy and literacy problems. More information is availabl%on the Dej
Jobs, Enterprise and Innovation website: http://www.djei.ie/labour/workpermits/employmentpermitspolicy.htm x

26 Goldston, J. A. (2002). Roma Rights, RonuadigroAdfsiis, 81(2), 146-162.

29 European Network Against Racism & European Roma Information Office (2011) Debunking Myths and Revealing Myths about Roma (Brussels, ENAR & EFgo).
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%0 This is discussed in detail in Chapter Three.
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31H. Becker, Outsiders: studies in the sociology of deviance (New York, 1963).
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of Roma migrants in the Irish state that none of oufor many Roma individuals are significant but the
Roma clients were formally informed by theoptions remaining are thus basically: to seekeand b
Department of Justice about their change in statugranted asylum outside the European Union, taslive
from asylum seeker to EU national. irregular migrants, or to stay in their home cguntr
The exclusion of Roma European Union citizensand face discrimination and potentially persecution
from the society in their host states creates insufhe first option should be considered a failure by the
mountable obstacles to attaining formal employmertturopean Union to provide protection. The second
and the ability to prove Osufficient resourcesO, botlomtion brings with it exclusion and extreme difficulty
which are requirements for long term residency undén accessing social rights and employment, health
the Free Movement Directive. This affects thdityabi insurance or valid identity or travel documents. Th
to register and consequently have access toilkey dast of the three options should never have to be a
and political, economic and social ri¢fitee barriers  option for someone seeking asylum.
to obtaining sustainable residence in an EU country

32 European Union Agency for Fundamental Rights, OThe situation of Roma EU citizens moving to and settling in other EU Member States,O (European Communities, 20



Chapter Roma in Europe D Discrimination and Responses

2. 1INTRODUCTION persecution, enslavement, and assimilation defined
@ack in 1993 Vaclav Havel described the Romathe majoritiesO perceptions of Roma as olitditers.

issue as the litmus test for the new democraciesﬁﬁma community in the EU consists of approximately

2012 itOs become a litmus test for democracies agrotgs 12 million peopl#, greater than the total

the entire European Union. Today the reality for population of a number of Member States. The 2004

N . EU Roma Repottdescribed the treatment of Roma
many Roma citizens remains one of dread and fear.

The challenge facing Europe is to banish that feaar,S amongst the most pressing political, social and

guarantee the safety and security of its citizens ahntgnan rights issues facing the EU. This conclusion

S Is supported by numerous reports of the United
ensure that the rule of law prevails without i i
o = Nations and Council of Europe bodieas well as
prejudice across all Member Gtates.

jurisprudence from the European Court of Human
Dr. Bernard Rorke,  Rights and the European Committee of Social

International Research and Advocacy Director g8 and cases that have come before individual
Roma Initiatives Office, Open Society Founddfions
member states.

This chapter will discuss the history of Roma in Throughout its history, Europe has discriminated

Europe and, in particular the EU, with an overview offainst Roma. While the past century has seen

both their historic and present-day experiences dfProvements in equality for many groups, the
discrimination. Although Roma have experienceﬂ‘omadic Roma are still treated as second-class citizens

discrimination for centuries it is only within the lasti" many European natioffsDespite having a long
few decades that the EU has formally acknowledg8¢ptory of settlement and co-existence, Roma remain
this and moved to put in place structures toieélsct (e quintessential migrant group. Documented

deal with this. The EU response to tackling thediscrimination against the Roma goes back to the
discrimination against Roma falls within threefourteenth century. When the Roma first came to the

main areas: anti-discrimination legislation, formaFuropean continentin large numbers after the fall of

integrated integration measures and increasettfunditn® Byzantine Empire in 1453, they were enslaved in
for Roma specific projects. The success or othefwis YWallachia and Moldavia (modern-day Romahia).
the legislative protections and the wider integrati Enslavement of Roma continued until 1860 in the
measures will be explored and evaluated in thRomanian principalities and intense discrimination,
chapter. especially in those regions which had been part of the
former Austro-Hungarian Empire, continued until the
beginning of the 20th centuty.

By the 18th century a connection between Roma
2.2THE ROMA IN EUROPE and criminality was prevalent in European attitudes
Although the EUOs largest minority, Roma have beand to a large degree these attitudes persisCestay
at the fringes of social legitimacy since their arrival ibombroso, an 18th century Italian criminologisglsou
Europe in the 11th century. Policies relating to Rom#o show that due to certain anthropological Raitsa
in Europe have been characterised by a pattern were, a Oliving example of a whole race of efifinal

% Rorke, B. (20K#)ing Time: The Lethal Force of Anti-Roneadlatilemat: www.soros.org/topics/roma (date accessed: 11 May 2013).
34 Gugliemo and Waters, OMigrating Towards Minority Status: Shifting European Policy Towards RomaO JCMS (2005) Volume 43, Number 4, pp. 763-86.

o
3 Communication from the Commission to the European Parliament, The Council, The European Parliament, The Council, The European Economic and Socig Committe:
Committee of Regions, National Roma Integration Strategies: a first step in the implementation of the EU Framework, available at: o

http://ec.europa.eu/justice/discrimination/files/com2012_226_en.pdf (date accessed: 11 May 2013). E
% EU Roma Report: Roma and the Structural Funds Report 2010. <
%7See further below. Q

%8 The Situation of Roma in an Enlarged European Union, European Commission Directorate-General for Employment and Social Affairs Unit D3, European Cﬁmmunities,
produced by a consortium comprising Focus Consultancy Ltd., the European Roma Rights Center, and the European Roma Information Office. %
3¥Helen O'Nions, Minority Rights Protection in International Law: The Roma of Europe 6-8 (2007). g

4 Angus Fraser, The Gypsies 25-29 (1992) for a discussion of the etymological origins of the Romani's names for themselves. Based on linguistic similarities, Some believ
Roma originated in India. lan Hancock, We Are the Romani People. E
“1The Council of Europe, Protecting the Rights of Roma (2011). g
=z

“2Sarah Cemlyn et al., Equality and Human Rights Commission, Inequalities Experienced by Gypsy and Traveller Communities: A Review (2009).
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Chapter Roma in Europe B Discrimination and Responses

Discrimination against Roma continued into the 20thHuman Rights, the European Commission Against
century. Eugenics became a popular theory amondg®acism and Intolerance (ECRI), the Framework
European elites in the early part of the 20th centur€onvention on National Minorities (FCNM), as well
and Roma were subjected to extensive expeds several UN Conventions including the Convention
mentation® Examples of the persecution of Roma inon the Elimination of All Forms of Racial
this period abounty. Discrimination (CERD), can be used as effectilge too
The dehumanising impact of centuries offor tackling discrimination experienced by the Roma
discrimination reached its peak in the Second Worldcross Eurog&The most significant of these for the
War when it is estimated that hundreds of thousand®oma are: the (ECHR) which Ireland has trans-
of Roma were killed. The Nazis subjected Roma tposed at sub-constitutional level by way of the
arbitrary internment, forced labour and mass murdeEuropean Convention on Human Rights Act 2003;
because of what was termed their Oracial infétioritythe Racial Equality Directf(@RED); and the Charter
Overall the Holocaust took the lives of approximatelpf Fundamental Rights of the European Uh{die
half a million Roma, nearly twenty-five percent of theCharter)?
European Roma populatitn. Running parallel with the development of a
European wide human rights and anti-discrimination
legislation has been an alarming rise in racism linked
to the return of far-right movements throughout
2.3ROMA POST ACCESSION Europe. In respect of the Roma, this has been
With the fall of the Iron Curtain in 1989, the expressed in the form of growing anti-Roma violence
treatment of the Roma once again came to the forand forced expulsions from some EU Stafasce
The liberation of expression in the former communisthe late 1990s, the case law before the ECtHR b the
countries with large Roma populations resulted in aGourt of the European Convention on Human Rights
increase in hate crime and discrimination against tH® draws a horrifying picture of state-sponsored and
Roma. Coupled with these societal factors, manstate-tolerated violence against the Roma at the hands
Roma faced severe unemployment. Protected and lof police forces, prosecutors, judges and hospital
rent accommodation as well as the low rent schemgsrsonnel, coupled with widespread private violence
in place during the communist era were abolishednd discriminatioff. The most notable of these were
resulting in many Roma becoming homeless and series of high-profile French expulsions of Roma
forcing them to move to the slum ghettos of thermaj migrants in 2010. Overall Europe reacted quite
cities?” Running counter to this was the lure of strongly to these expulsions. Viviane Reding, the
potential membership of the European Union for theEuropean Commissioner for Justice, Fundamental
newly democratised states of Central and EasteRights and Citizenship stated that the French
Europe which was contingent upon the adoption oexpulsions were Oa situation [she] had thought Europe
human rights standards which would effectively foroould not have to witness again after the Second
them to address the situation of their Romaworld WarQ; further noting that the EU would open
populations. With accession in 2004 and 2007 camiafringement proceedings B the main tool the EU has
a new supranational legal order, bringing witheita  to punish states that violate EU laws b agaimst¥ra
bundle of justiciable human rights and respect foAlthough Ocollective expulsionsO are expréddnforb
minorities with far reaching potential to vindieat®  in both the Convention for the Protection of Human
protect the rights of EuropeOs largest minoaty, tiRights and Fundamental Freedoms (ECHR) and the
Roma community. EU Charter for Fundamental Rigfftshe French
Human rights instruments and enforcement bodietiave stated that because they were deporting only
including the European Convention on Human those Roma who were in France OillegallyOhaeehey
Rights (ECHR), the EU Fundamental Charter ofdone nothing wrong.




“*Henry Friedlander, The Exclusion and Murder of the Disabled, in Social Outsiders in Nazi Germany (2001).

“For example in Germany during the Weimar period, police had the authority to detain for up to two years in a work camp any Roma over the age of sixteen who could nc
employment. See Richard J. Evans, Social Outsiders in German History: From the Sixteenth Century to 1933, in Social Outsiders in Nazi Germany 20, 31-32 (Robert G
Stoltzfus eds., 2001).

45 Sybil H. Milton, OGypsiesO as Social Outsiders in Nazi Germany, in Social Outsiders in Nazi Germany, supra note 35, at 212, 212. Although considered an Aryan peop
official stance was that Othrough migration, the Roma had absorbed the blood of the surrounding peoplesO and thus had become a racial mixture. Fisher, supra note 3:
Roma and Sinti in the German OfatherlandO were for the most part taken to Auschwitz-Birkenau. Twenty-three thousand Roma were housed at that concentration camj
thousand of them died there (Genocide of European Roma (Gypsies), 1939-1945, U.S. Holocaust Memorial Museum,
http://ww.ushmm.org/wlic/en/article.php?Moduleld=1000 5219). Pseudoscientific experiments on their Roma captives (Genocide of European Roma (Gypsies), Supra |

“There was no mention of this genocide in the Nuremberg Trials and no compensation was made to Roma who survived the concentration camp.
47Smith Pamina, OThe Roma in Europe: Paving a brighter future,0 Harvard International Review Summer 2011.

“8 Drawing attention to its Resolution 1740 (2010) on the situation of Roma in Europe and relevant activities of the Council of Europe, the Parliamentary Assembly in its 20
urged the member states of the Council of Europe to comply fully with their obligations under international human rights law, including the European Convention on Hun
preventing attacks on Roma, and eradicating practical impunity by effectively and promptly investigating all crimes against Roma. This includes examining whether the c
racist motivations, bringing the perpetrators to justice and, if found guilty, punishing them, http://assembly.coe.int/Mainf.asp?link=/Documents/AdoptedText/tal0/ERES1:

49 Convention For The Protection Of Human Rights And Fundamental Freedoms 1950 4 November 1950, as amended by Protocol No. 11 of 11 May 1994.
50 Directive 2000/43/EC.
StEuropean Union, Charter of Fundamental Rights of the European Union, 7 December 2000, Official Journal of the European Communities, 18 December 2000 (OJ C 3€

52 Analysis of Article 14, the anti discrimination provision of the ECHR will not be considered in detail in this research. Article 14 ECHR is a general provision prohibiting di
The Article is not a standalone provision as it has to OattachO to a breach of the rights outlined in the Convention. Article 14 provides; Prohibition of discrimination: The
the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other
national or social origin, association with a national minority, property, birth or other status.

53For example, the rhetoric of the Jobbik party in Hungary, which explicitly links societal problems to OGypsy crimeO and frequently organises anti-Roma demonstrations.
OThe Roma in EuropeO (2011), p. 35.

54Mathias Moschel ,Is the European Court of Human Rights OCase Law on Anti-Roma Violence® Beyond Reasonable Doubt©? Human Rights Law Review,4 October 20
ten years, the European Court of Human Rights (ECtHR) has ruled on more than forty cases involving anti-Roma violence. Most of those cases claim Article 2 (right to |
(prohibition of torture, or inhuman or degrading treatment or punishment) and Article 14 (non-discrimination) violations. The ECtHR repeatedly positions the former two |
among the most fundamental of the European Convention for the Protection of Human Rights and Fundamental Freedoms. In the consideration of Article 14 the ECtHR
that racial discrimination is an affront to human dignity and requires a vigilant response from authorities but lacks legislative enforcement.

5 Mariane Niosi, Roma Expulsion Orders Called into Question by Lawyers, France 24, available at: http://www.france24.com/en/20101014-france-roma-expulsion-orders-
identical-justice-EU-law-police-montreuil (date accessed: 10 May 2013).

a

56 See Protocol No. 4 to the Convention for the Protection of Human Rights and Fundamental Freedoms Securing Certain Rights and Freedoms Other than T@se Alread
Convention and in the First Protocol Thereto, art. 4, Sept. 16, 1963, E.T.S. No. 5, available at http://conventions.coe.int/Treaty/en/ Treaties/html/005.htm [hegginafter Prc
European Convention on Human Rights]. See also Charter of Fundamental Rights of the European Union, art. 19, Dec. 18, 2000, 2000 O.J. (C 364). g

57 Sarkozy Defends Deportations of Roma Migrants from France, RTT News (Sept. 16, 2010), http://www.rttnews.com/Content/GeneralNews.aspx?Id= 1421218 &SM=1. T
Directive allows for expulsions from a host country if people Obecome an unreasonable burden on the social assistance system of the host Member State donng an initi
residence. Even in an Irish context expulsion of a group of Roma occurred in 2007. Over 100 Roma individuals from Romania claimed conditions in a carryg on the M5
Ballymun area of Dublin were better than at home. The Romanian Ambassador went on the record in response, decrying those selling their homes in Roma#ia, to come
despite the fact that Ireland did not allow free labour access or social welfare access to Romanian and Bulgarian nationals. In July 2007 the group was depo.nted by the |
Integration Policy at that time. See E. Ring, OLast of Roma abandon M50 campO Irish Examiner 26 July 2007, available at:
http://www.irishexaminer.com/archives/2007/0726/world/last-of-roma-abandon-m50-camp-38218.html (date accessed: 11 May 2013). 58 Kim Wilsher, OLeaEed Memo ¢
Expulsion of Roma lllegal, Say Critics,0 The Guardian 14 Sept 2010. 59 See, e.g., European Roma Rights Ctr., Submission to the European Commission ifERelation to
Consideration of Legality Under EU Law of the Situation of Roma in France: Factual Update 2 (2010), available at: http://www.errc.org/cms/upload/ file/francg-ec-legalbr

2010.pdf (stating that the French government has not met the requirement of the 2004 Directive on Free Movement to examine personal conduct of individugls).
z
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FRENCH EXPULSIONS
In September 2010, a French Interior Ministry memo was leaked. The memo, dated August 5, 2010,
stated, OThree hundred camps or illegal settlements must be evacuated within three months; Roma
camps are a priority . . . It is down to the prefect [state representative] in each department to begin
a systematic dismantling of the illegal camps, particularly those of the Roma.(8 This memo caused
international outcry as the discriminatory purpose behind departmental policies was revealed. In
October 2010 the EU suspended infringement proceedings against France following an assurance
from the French government that the transposition d the 2004 Directive, the OFree Movement
Directive®, would take place in the Spring of 2011.Taken together the 2004 Directive and the French
immigration law that requires an employment permit before entry, means that an individual who does
not obtain an employment permit within the 3 months specified or is deemed to have become a
burden on the social welfare system of a Member State can be termed an Oillegal© imigrants and is
consequently removed From the State.

As highlighted by the European Roma Rights Centr&® the French expelled the Roma without
meeting the necessary administrative and investigabry requirements of the 2004 Directive. The
French made no attempt to investigate the individual circumstances of Roma who were deported from
France. At times, France as even failed to verify whether they had been in thecountry for more than
the requisite three months.

When one considers that Roma were the specific target of the current French crackdownand that
no exact allegations were made against anyone removed by the French government, it becomes clear
the French used the Free Movement Directive to faditate the expulsion of the community rather than
providing the right to Omove and reside freelyO.

2AEVIDENCE OF DISCRIMINATION discrimination is not necessarily the result of
THROUGHOUT EUROPE AND IRELANEpartmental policies but can be the consequence of
unwitting prejudice, ignorance, thoughtlessness and
What separates Roma from other protected racial escist stereotyping.
ethnic minority groups in Europe is the extent of the In April 2009 the European Union Agency for
poverty and deprivation they are subjected to. Manfundamental Rights (FRA) first ever EU-wide survey
Roma live in segregated settlements that one woudémonstrated that discrimination, harassment and
more readily associate with a developing country thaacially motivated violence are far more widespread
the European Union. The United Nations Committeethan recorded in official statisficsThe survey
on the Elimination of All Forms of Racial suggests that ethnic minorities lack confidence in
Discrimination (CERD) described Othe place of thmechanisms to protect victims of discrimination,
Roma communities among those most disadvantagidrassment or ethnically motivated violence. In FRAOs
and most subject to discrimination in the contem-EU-MIDIS Focus Report on Roma, this group
porary world®. reported the highest levels of discrimination ,omih
In the case of Roma the issue is not merelin two respondents saying that they were disdgohina
discrimination but the Ostructural discriminationO against in the last 12 montA%he findings in a more
the community. Structural discrimination denotesrecent FRA and UNDP report in 2012 raises key
segregation and institutional discrimination. Thequestions about the real impact of previous and
involuntary physical separation between Roma anglirrent social policies concerning Roma in
non-Roma, prevalent throughout Europe in the areasmployment, housing, healthcare, social services,
of housing and education constitutes segregatioeducation and human rights protection in Member
whereas institutional discrimination describes th&tates. The type and high levels of discrimination
collective failure of an organisation to provide amgainst Roma are seen to be incompatible with the
appropriate and professional service. This iimstélt  founding values of the E¥).



Similar findings were reported in the 2008 believe that Roma are a group at risk of disdimnina
Eurobarometre Report which found that one quarteOverall the report finds the majority of Europeans are
of Europeans admit to being uneasy with the idea dfi favour of better integration of Roma. 53% believe
having Roma for neighbours and in 2009 one in fivsociety would benefit from a better integration of
Roma claimed to have been the victim of a raciallgoma. But again the report states that attitudes vary
motivated crime at least once during the previous 1énsiderably between countries: in Ireland 388tyOtot
months3* disagree® that society could benefit from better

In 2012 the European Commission released a neintegration of the Roma community and 37% Ototally
Eurobarometre Report which looked at discriminatioragreeO and 25% OdidnOt know®. By contrast, in Sweden
in the European Union. The 2012 report measure®@7% agree that society could benefit from better
the perceived effectiveness of national efforts totegration of the Roma and there is also broad
integrate Roma and also gauged the publicOsgpercepsupport for the integration of Roma in Finland (78%
of the community as a whole. This survey looks inthithuania (74%) and Hungary (72%).
attitudes and perceptions of Europeans towards
discrimination, based on different grounds (gender,
ethnic origin, religion or beliefs, age, disability, sexual
orientation and gender identityThe study included 2.4.JFINDINGS ON IRELAND b THE
a set of questions that measured perceptions &UROBAROMETER
discrimination amongst Roma and acknowledges thdhe findings of the Eurobarometer report in relation
most Roma are EU citizens but many face prejudicy Ireland are worth examining in greater detils a
intolerance, discrimination and social exclusion ithey highlight the unease that exists in Irisktgoci
their daily live® Overall 45% of respondents say thatwith regard to the Roma community. As outlined
national integration efforts are ineffective, 26 %above the rate of OdonOt knowO in response to questions
consider the efforts to be moderately effective arid comparatively high and there is a relativelggite
12% believe the efforts made are very effectve. Thetween positive and negative responses, which may
report concludes that Europeans are far more criticaliggest a lack of understanding or knowledge of the
of the efforts made to integrate Roma than of theonditions experienced by Roma in Ireland.
general efforts to combat discrimination. In Ireland, when asked if they thought the efforts

The report also makes the assertion that the pligimade for the integration (in the fields of edutatio
of Roma appears to be a rather QunknownO issueeklth, housing and employment) of its Roma
some countries where an average of 14% g@opulation are effective, 34% of respondents found
respondents were unable to rate the effectivénesdle efforts to be not effective, 27% moderately
their countryOs efforts in relation to Roma althbeg  effective and 18% effectiv@he survey also aimed
report also found that three out of four Europeanso capture how well the Roma are accepted in the

%8 Kim Wilsher, OLeaked Memo Shows FranceOs Expulsion of Roma lllegal, Say Critics,0 The Guardian 14 Sept 2010.

%9 See, e.g., European Roma Rights Ctr., Submission to the European Commission in Relation to the Analysis & Consideration of Legality Under EU Law of the Situation ¢
Factual Update 2 (2010), available at: http://www.errc.org/cms/upload/ file/france-ec-legalbrief-27-sept-2010.pdf (stating that the French government has not met the rec
of the 2004 Directive on Free Movement to examine personal conduct of individuals).

80CERD, General Recommendation No. 27: Discrimination Against the Roma (2002), available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/11f3d6d130ab8e09c125694
(date accessed: 11 May 2013).

o
S1EU Fundamental Rights Agency (FRA), EU-MIDIS At a Glance (2009), available at: http://fra.europa.eu/sites/defauItinIes/fra_uploads/414—EU—MIDIS_GLANEE_EN.pdf1
11 May 2013).

62EU Fundamental Rights Agency (FRA), EU- NS BRepart 1: The Roma (2009), avaifabifeaaeuntipa.eu/sites/default/files/fra_up@d&ds/MIDIS_ROMA_EN.pdf
(date accessed: 11 May 2013).

63 European Union Fundamental Rights AgendguEpeatDiion Minorities and DiscriminaifuieSouay@&RA), United Nations Annual Report 2012.

54 European Commission, Eurobarometre Report 296: Discrimination in the EU (2008), available at: http://ec.europa.eu/public_opinion/archives/ebs/ebs_296_&n.pdf (date
11 May 2013). g

8 European Commission, Eurobarometre Special Report 393: Discrimination in Europe 2012 (2012), available at: http://ec.europa.eu/public_opinion/archives/éas/ebs_SE)E
(date accessed: 11 May 2013). u

=
86European Commission (Justice), EU and Roma, available at: http://ec.europa.euljustice/discrimination/roma/index_en.htm (date accessed: 11 May 2013). g
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5 European Commission, Eurobarometre Special Report 393: Discrimination in Europe 2012 (2012), available at: http://ec.europa.eu/public_opinion/archives/@hs/ebs_39:
(date accessed: 11 May 2013). z
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Member States by asking respondents to indicate on aThe scope of the RED is very broad as it goes
scale from 1 to 10 how comfortable citizens in theibeyond employment and covers social protection,
country would feel if their children had Romaincluding social security and healthcare, social
schoolmates. Indirectly, the question also captureslvantages, education, access to and supply of goods
respondentsO own feelings towards the Roma. Ovealll services available to the public including housing
34% of Irish respondents indicated that citizens irand matters which fall outside the range of gender
their country would feel uncomfortable if their equality legislation and the Framework Employment
children had Roma schoolmates (28% answered faiijrective 2000/78 of 27 November 2000 for combating
comfortable and 25% answering comfortable). Agaidiscrimination on grounds of religion or belief,
the Irish response was marked by a relatively higlisability, age or sexual orientatfowhen viewed
Odondt knowO rate (14%) in comparison to their Elgether these directives constitute significspg st
counterparts. (Greece and Finland 1%). toward guaranteeing the principle of equal treatment
Within this social and political context, it remainsand anti-discrimination throughout the EU.
now for Europe and Ireland to Osecure the fundament
human rights of Roma in practi@eO.

2.5.1BRIEF OVERVIEW OF THE RED

When the Amsterdam Treaty came into effect in 1999,

2.5NEW LEGAL OPPORTUNITY B THEthét%'gﬂ'ncil acquired the competence to introduce
EQUALITY DIRECTIVE (RED) legislation to combat discrimination on a range of

In this report we will consider the EUOs Raclitiqu grounds, including racial or ethnic origin. Shortly
Directive (RED) in some detail as it is underpinnedhereafter, the Commission developed proposals
by the rights enshrined in the ECHR, and the firmleading to the adoption of Directive 2000/43/EC D
commitment to equality in our Constitution. In the Racial Equality Directive B and Directive
addition, it gives substance to the values espouse®®00/78/EC B the Framework Directive. EU Member
Article 6 of the Treaty of the European Union whichStates were required to implement the principle of
provides: equal treatment between persons irrespective of racial
or ethnic origin (RED) and for equal treatment in
The Union is founded on the values of respect foemployment and occupation (the Framework Directive)
human dignity, freedom, democracy, equality, the The Race Directive contains a number of very
rule of law and respect for human rights, includingnnovative and positive features. Firstly, it admoit
the rights of persons belonging to minorities. Theslerogations on any grounds and makes no reference
values are common to the Member States in a sometlierogation on the grounds of public pdticy.
in which pluralism, non-discrimination, tolerance, Secondly it requires member states to establish
justice, solidarity and equality between women anmitional enforcement institutions charged with the
men prevai? promotion of equal treatment, to conduct research on
discrimination and Oprovide independent assistance to
Critically, the Race Directive has the potential tovictims of discrimination in pursuing their comgsé®
provide an innovative new legal opportunity toln the Irish context the Equality Authofiig IrelandOs
vindicate rights that are underpinned by broadenational enforcement institution.
constitutionally entrenched rights. The effectbgene  The Directive outlines and reaffirms the principle
or otherwise of the RED to improve access to justicd# equality and provides a clear definition of the
and provide effective redress for marginalised grougencepts of indirect and direct discriminatidinis
such as the Roma depends to some degree on hisva positive development as it shows a moveaway f
member states incorporate the RED into theirtraditional and limiting conceptions of overt tacia
domestic legal order. As with all directives, the REMDatred and discrimination and recognises the concept
establishes a set of minimum standards and it is up & OdisadvantageO as a form of discrimination.
member states to go beyond the minimum standards Article 2 of the RED provides:
set down.




1. For the purposes of this Directive, the principle ofAccess to justice for complainants is greatly
equal treatment shall mean that there shall be noenhanced by a number of key provisions in the RED.
direct or indirect discrimination based on racial orFirstly, it significantly expands the scope of lega

ethnic origin. protection to encompass both private and public
sectorg® enabling individuals to address the discrim-
2. For the purposes of paragraph 1: inatory practices of a wide swathe of institutions.

Secondly, it shifts the burden of proof from the

(a) direct discrimination shall be taken to occur
complainant to the respondent in civil cases once a
where one person is treated less favourably than
prlma faci€initial) claim of discrimination has been
another is, has been or would be treated in a

N . establishedl. The traditional formulation of the
comparable situation on groumdsiafor . .
ethnic origin: burden.of prgof yvould require the complalnar?t. to
prove discrimination (on the balance of probaBijliti
(b) indirect discrimination shall be taken to occur The shifting of the burden of proof is signifiéant
where an apparently neutral provision, criteriocases where discrimination is claimed as ittkaifts
or practice would put persongaofed or balance in favour of complainants who may be
ethnic origin at a particular disadvantage disadvantaged and marginalised when contrasted with
compared with other persons, unless that  that of the respondent who can be a state body or
provision, criterion or practice is objectively employer who occupy positions of relative advantage.
justified by a legitimate aim and the means of Perhaps the provision that contains the greatest
achieving that aim are appropriate and potential to address discrimination faced by Roma is
necessary. Article 7 which forms part of the sections on remedies
and enforcemerit Article 7 (2) provides:
Member States are under an obligation to give Roma
(like other EU citizens) non-discriminatory access to 2. Member States shall ensure that associations,
education, employment, vocational training, health- organizations or other legal entities, which have, in
care, social protection and housing through RE®. Th  accordance with the criteria laid down by their
rigorous monitoring of the implementation of this national law, a legitimate interest in ensuring that
Directive can be a useful instrument for measheng the provisions of this Directive are complied with,
integration of Roma&. In the context of French may engage, either on behalf or in support of the
expulsions (see above), the European Commission bycomplainant, with his or her approval, in any
invoking EU anti discrimination legislation had the judicial and/or administrative procedure provided
effect of softening the anti-Roma rhetoric emanating for the enforcement of obligations under the
from certain quarters in France and led to the with Directive.
drawal of administrative circulars which containe

. dSim ly put, this provision has the potential to allow
explicit reference to the Roma as a group. Py P P P

NGOs and other civil society organisations to take an

8 Council of Europe Commissioner for Human Rights, Human Rights of Roma and Travellers in Europe (Council of Europe, 2012), p. 224, available at: http://www.coe.int/

commissioner/source/prems/prems79611_GBR_CouvHumanRightsOfRoma_WEB.pdf (date accessed: 11 May 2013).

89 Consolidated Version Of The Treaty On European Union - 2012/C 326/01, available at: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX: 1201§MITXT EN:

(date accessed: 08/05/2013).
"Hepple Bob, ORace and Law in Fortress Europe,O The Modern Law Review Volume 67 January 2004 No 1.
"Deghurst Elaine, OAccess to Justice for Migrant Workers,O (2008) Hibernian L.J., p. 5.2
72 Article 13, RED.
7See further Chapter 3.
7 Article 2 RED.
s Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons irrespective of racial or ethnic origin (OJ L 1
"8 Article 3 RED 77 Article 9 RED.
7 Article 9 RED.
78RED Chapter Il Remedies and Enforcement Article 7 Defence of rights.
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action under the Directive on behalf of, or in supportwhich incorporates legislation such as the RED with
of, a complainant. The wording of this Article, in proactive integration measures and targeted funding
particular the insertion of the word OmayQ, leaves itagromote the social inclusion of this margimalise
the discretion of member states to grant NGOs andommunity. The challenges have been and remain
interest groupgocus standistanding before the enormous: deeply embedded institutional discrim-
court)”®WalsH°notes that a 2008 judgment from the ination within government structures, widespread
European Court of Justice (ECJ) interpreted thianti-Gypsyism, extraordinarily high levels of fyover
provision as QallowingO but not requiring meatdxer stand social exclusion, and segregated systems in
to make provisions to permit associations Oto brihgusing, education and social wetfare.
legal or administrative proceedings . . . without acting
in the name of a specific complainant®. This
interpretation of the provision serves to dilgte it
effectiveness and potential as a valuable tba in t2-6ROMA INTEGRATION
EUGs anti-discrimination arsenal. European policy to tackle the discrimination &gains
In the Irish context to establish standing, athe Roma has gone through several ideological shifts
complainant must demonstrate that they have i the last few decades. Whereas in the 1990s, the
personal or proprietary interest in the action, in otheRoma were seen as a potentially destabilising
words they have been directly affected by the allegerigration OproblemO with EU enlargement, associated
impugned conduct. NGOOs involvement can bfargely with Eastern Europe, with concerted lobbying
limited to the provision of legal representatieh an by Roma Rights groups and the development of anti-
making submissions on the general context to théiscrimination legislation in Europe, anti-Roma
tribunal. Nasc experience dictates that it can beiscrimination has come to be seen D rightly D as a
difficult to find a victim of discrimination who is human and minority rights issue. Although concerns
willing to lodge a complaint. Aggrieved partiésitha about the migration of the Roma across Europe
take a case tend to be educated, well informedrgnd persist? European states now must consider how to
rights aware. In our work with the Roma, who havéntegrate the Roma successfully. The EU has made
limited socio-economic rights, poor educationakeveral proposals for Member States to promote the
attainment and for whom discriminatory conduct hassocial and economic integration of R&rhmwever
been normalised as an everyday experience, thereag@rding to the European Commission's Roma Task
marked reluctance to take any legal action to addrassrce findings, strong and proportionate measures are
their experiences of unfair treatment. In addition theyot yet in place to tackle the social and economic
do not wish to be Osingled outd amongst theibblems of a large part of the EU's Roma popuitatio
community or fear that the bringing of a case would
negatively impact upon their security of residence. By

granting NGOs standing and the ability to initiate an
action, the personal is effectively removed frem tI”2'6'II-I_|E DEVELOPMENT OF EUROPEAN

action and the focus is squarely placed on the aIIegB(pMA INTEGRATION POLICIES

conduct. To expand thecus stangirovisions to  Since the early 1990s there has been an evolution in
include NGOs and other interest groups would be oEuropean institutionsO policy towards the Roma, fro
benefit not only to the Roma but to all ethnic an open concern with the potentially destabilizing
minorities in Ireland, resulting in greater adoess effects of westward migration to an increasing
justice and strengthening the use of the law as a tatletorical emphasis on discrimination and positive
for social change. minority rights. This shift in attitude and polisy
The challenge now facing all EU and member statexemplified in two major reports addressing the
is how to transform these formal guarantees bfyequa situation of Roma drafted by one of the pre-eminent
into concrete reality. It is clear that efforts to date t&curopean institutions addressing minority issues
ensure equality for Roma in Europe have failed tduring the 1990s, the High Commissioner on
produce any significant improvement. The wayNational Minorities (HCNM) of the Organization for
forward must come through a multi-faceted responsgecurity and Co-operation in Europe (OSCE).




Although the EU and other European institutionscandidate states without affecting paliitlin the
were initially concerned with externally orientedEC. In some respects however this exacerbated the
migration control, the fact that the case forperception that the Roma were an Eastern European
enlargement was articulated in terms of Ocomm@problemO and allowed long-standing prejudists agai
value&&compelled EU Member States to elaborate ghe Roma to continue.
more internally oriented, rights-based approach to Clearly, there were competing visions within
minority protection and towards Roma. ConcernsEuropean institutions as to whether the problems of
about migration, security and integration thaasedf =~ Roma were a security issue, a social issue, or a rights
at the beginning of the accession process continuedissue, or indeed what the proper relationship between
persist, but minority protection has decisively entereskecurity, socio-economic reform, and rights was for
European policy and EuropeOs self-image. policy addressing marginalized groups. By 2000 the
In many ways 1993 was a benchmark for thé&cU enlargement process was at the centre of debates
development of Roma integration policies. At theabout the eastward expansion of Europe, and an at
outset of enlargement in the early 1990s the Burope least rhetorical commitment to Ocommon valuesO and
Community (EC) had no minority policy of its own. integration appeared to have replaced the
However, EC Member States were concerned abopteoccupation with security. In the context of its
ethno-national conflicts in some CEE (Central andcenlargement policy, this orientation extendedeto th
Eastern Europe) candidate states and the pgssibilit championing of positive discrimination in favour of
Roma migration flows into the EQLacking a legal historically marginalized OminoritiesO sucRasthe
and policy framework to address these issues, the B the EU institutions continue to this date to argue
took significant steps. Firstly, it urged accedindor the implementation of policies that fostesdogl
countries to improve conditions for their Romainclusion of Romé.
populations through its annual Progress Reéports. Although the Roma were now identified as an
Secondly, it included Orespect for and prote€tion buman rights issue the implementation of the
minoritiesO in the Copenhagen criteria for accessimtegration policies and funding structures provided a
adopted by the European Council in June $908s standard of minority protection for which there was
condition allowed Roma Rights activists and groupso foundation in EU law, no definition, no
in acceding countries to push for better policiesnonitoring mechanism, and widely varying practice
towards the Roma in those stéftdéowever the  between Member StatésMigration concerns
criteria applied only to candidates, so the E@bMgs surfaced repeatedly between 1993 and 2000. For
at least initially, to develop a minority poliay fo example the CommissionOs Directorate-General on

®Lawrence, S.E. (1990) The Poor in Court: The Legal Services Program and Supreme Court Decision Making (Princeton, NJ: Princeton University Press).
80Walsh Judy, Equal Status Acts 2000- 2011 Discrimination in the Provision of Goods and Services (ICCL, Blackhall Publishing 2012).
81 Lanna Hollo, Equality for Roma in Europe: A roadmap for Action, (Open Society Institute, 2006).

82 European Parliament Policy Department Economic and Scientific Department, The Social Situation of Roma and their improved access to the labour market, (2008), av
http://www.europarl.europa.eu/document/activities/cont/201107/20110718ATT24290/20110718ATT24290EN.pdf (date accessed: 11 May 2013).

8 Communication From The Commission, The social and economic integration of the Roma in Europe, (2010) 133.

84 European Commission, ORoma Integration: First Findings of Roma Task Force and Report on Social Inclusion,0 available at: http://europa.eu/rapid/press-release_ MEN
en.htm (date accessed: 11 May 2013). The European Commission established a Roma Task Force to assess Member States' use of European Union funds.

8 The HCNM reports (1993; 2000) are a useful framing device for examining trends in European minority policy. First,the reports were influential in policy formulation in ot
institutions: the European Commission relied on the HCNM and the Council of Europe in preparing its regular reports on accession, for example, while the HCNMOs 20(
recommendations formed one of the bases for the guiding principles adopted by the European Council at Tampere (Cocen Group, 1999). Second, the fact t@t a single
produced these two reports at the beginning and latter stages of the accession process allows us to inquire into ways in which rhetoric and policy changed q&jd interacte
1990s. =

8 Schimmelfennig, F. (2001) OThe Community Trap: Liberal Norms, Rhetorical Action and the Eastern Enlargettemitbtiel BugepézaviomBmipp. 47D80.
87 See Council of the European Community (1991); European Council (1992). The European Community.
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8 Sobotka and Vermeersch, Governing Human Rights and Roma Inclusion,0 Human Rights Quarterly 34 (2012), p. 80389Copenhagen Criteria, 1993, Sec. 7%.iii). Becar
Union on 1 November 1993. =

89 Copenhagen Criteria, 1993, Sec. 7.A.iii). Became the European Union on 1 November 1993. é

%0 Sobotka and Vermeersch, Governing Human Rights and Roma Inclusion (2012), p. 803. u

91 Commission of the European Communities DG Enlargement, Directorate E Evaluation Unit (2004) OReview of the European Union Phare Assistance to RoEla Minoritie
03082, 9 December. See Also Commission Report 2010 /2011. g

92Hughes, J. and Sasse, G. (2003) OMonitidng g Hdargement Conditionality anddttntittyiR the CEECsO. Journal on Ethddyilitiity &ssues in Europe, No. 1. Z
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Justice and Home Affairs commissioned a repogone to great lengths to restrict Roma migration now
through the Odysseus Progranthwehich funded a  on a single day admitted over a million Roma, who
range of exchanges, training and research projectshad become both citizens of the Union and members
asylum and immigration, including an examination obf its largest minority. Even if Europe had previously
OcCurrent Irregular Migration of Roma to the Membeprincipally been concerned with Roma migration,
StatesO by the International Centre for Migratiowith accession it became apparent that a migration
Policy Development (ICMP3¥The projectOs report model was insufficient. The EUOs fundamentatyequali
revealed persistent concerns about Roma as rffigrantsorms meant that simply by staying where they were
The report suggests that restrictive policies a@nd in the conditions in which many of them lived
necessary and justified to deter bogus asyluRoma had become a concern for an EU that had come
applicants, but downplayed possible human righte® them.
implications. Consistent with the reportOs logic, As outlined above in the past, the EU relied on the
migration concerns led individual EU Member Statemethod of enlargement conditionality in order to
to adopt highly restrictive immigration policiearty =~ promote better protection of minorities in the
aimed at discouraging the entry of R¥ma. accession states. As this had no direct impact on
Thus perhaps the greatest shift between 1993 amdisting member states, since 2007 the EU has made,
2000 was towards a compartmentalization of fusictiorboth discursively and in practice, a policy decision in
and an increased rhetorical sophistication, rather thdavour of more broadly defined strategies of fostering
any consensus on the underlying conceptualizdtionssocial inclusiot?! The situation of the Roma has
policy in relation to Roma integratiSrEuropean  mostly become an internal EU policy matter and
institutions recognized Roma as a minority, reterre various institutions have indeed been of key
the rights dimension of their situation, and refgn  importance in pushing the issue higher on th&pblit
to the socio-economic marginalization of Roma witlagenda. Several resolutions issued by the European
increased investméhtyet to the extent that they Parliament illustrate this development. In a resolution
continued to migrate westwards, or were thoughin 2005, the European Parliament called on the
likely to, Roma were still seen as a Oproblein@healb European Commission to adopt an Oaction plan® with
preferably resolved by persuading them to stay wheezommendations on how to Obring about better
they were rather than by resort to explicitly antieconomic, social and political integration of the
immigration measures that could damage the EURema®? In making this recommendation, the
image as a Ocommunity of valuesO. European Parliament reflected growing calls from
The development of minority rights in Europe hasRoma Rights groups for the European Union to
been hindered by a continued disjunction between thcoordinate its Roma related activities and adopt an
EUGs rhetorical commitments on the one hands and @verarching comprehensive policy strategy in order to
motivations in allocating resources to prevenincrease the effectiveness of its actions to promote the
migration on the other. Similarly, its insistente o equal treatment of Roma across the European
respect for minority rights in Member states was ndtnion!®® In the same resolution, the European
grounded in internal EU standards and policieshwhi Parliament called for more state efforts in the fig
contradicted its commitment to Ocommon valuesO. Tagainst anti-Gypsyism, and did so again in 2008. It
disjunction may have undermined the legitimacy andrged the EU Agency for Fundamental Rights (FRA)
efficacy of EU policies towards minorities and Rom#o be attentive to the problems of anti-Gypsyism and
in particular. As the day of 2007 accession @sav,cl Romophobia, and consider them of the highest
the question became increasingly salient of wiidt wo priority1%4
happen when candidates were transformed into Additionally, reactions to growing anti-Roma
members and their Romani populations into citizensiolence and the large-scale expulsions of Roma in
of an EU with no clear policies for minority France and Italy prompted the need to look for a new
protection®® way to tackle discrimination against the Roma
With accession in 2007, the social, rights, andhroughout Europe. Whereas previously, the Roma
security issues surrounding Roma beosenealEU Oproblem® was largely seen as confined to Eastern
issue&®With accession, a Union whose members halBurope, the expulsions in France crystallised that



firstly, discrimination of the Roma was a humatsrig fundamentally for the Roma, the EU must also
issue and not a migration issue; and secondly thatemphasise socioeconomic inclusion.
was now necessary for Western Europe to tackle itsSome of the first EU institutional initiatives post-
own prejudices and promote the integration of theaccession to promote Roma integration include the
Roma in its own States. Integrated Roma Platform in 2007, which brings
together civil society organisations and government
representatives to discuss Ogood practice and
experienceO on the inclusion of the Roma, and the
2.6. ROMA INTEGRATION GOALS SIN eée?cg)%nt of the Common Basic Principles of
As Pamina Smith has noted, the French expulsions Bbma Inclusiof? which advocate an Ointegrated
2010 played an ironically useful role in putting RomapproachO to policymaking concerning the Roma. The
on national and European political ageffids. = Roma Inclusion Road Map, adopted during the
demonstrated starkly that all European member stat8panish EU Presidency in 2010, further developed th
need to be combating the social exclusion of the Ro Roma Platfor®’ In a direct response to the Roma
and promoting integration B not just the countriesexpulsions in France in 2010, the European
with the largest Roma populations. The expulsidns | Commission established a Task Force to look at the
the Council of Europe, the European Parliament andse and impact of the Structural Funds in promoting
the European Commission to take a more proactiieuman rights. As these initiatives have developed, the
stance on Roma integration. While the EU continuegreater inclusion of key stakeholders, including Roma
to engage in promoting anti-discrimination normsRights groups, interested civil society orgamisatio
and advancing legislative instruments, policymakeasidd NGOs and particularly Roma, have been
have come to recognise that to change the situati@mphasised.

9 http://europa.eu/legislation_summaries/other/I33050_en.htm
% The project also received funding from the governments of Norway, Switzerland and the UK (see ICMPD, 2001, p. 4; Commission Report to the Parliament, 2000, p. 51

% The project was motivated by the Oincreased number of asylum requests by citizens from European states that are considered to be safe and are to become EU Memt
to analyse the background to these recent flows . . . to find out which measures can be taken to avoid them and how to react when they take place, without compromis|
asylum procedures or putting a strain on relations with Candidate States by imposing visa obligations. (ICMPD, 2001, p. 4).

% For example, in 2001, the British Home Office concluded an agreement with the Czech government allowing Opre-screeningO of passengers by British immigration offi
airport to turn back suspected asylum claimants; one investigation found that Roma were 400 times more likely to be turned back. The Law Lords ruled that this system
ently and systemically discriminatory on racial grounds against Roma, contrary to section 1(1)(a) of the Race Relations ActO (House of Lords, 2004). Interestingly, the |
1993 report, had anticipated that this type of problematic situation might arise (HCNM, 1993, p. 13).

9 Guglielmo and Waters, OMigrating Towards Minority Status: Shifting European Policy Towards Roma,O® JCMS 2005 Volume 43. Number 4. pp. 763D86.

9% The European Council at Tampere signaled support for the HCNMOs recommendations by adopting them together with the recommendations of the CoEQs specialist ¢
added weight in EU policy and programming (Cocen Group, 1999).

% See Schimmelfennig (2001). Many commentators have questioned the extent to which the emphasis placed on improving the situation for Roma in the accession proce
led to meaningful improvements in most CEE Romani communities (see HCNM, 2000; EUMAP, 2002; Kovats, 2003; Guy, 2001).

10Transitional restrictions on free movement will continue, but with a clear timeline for their termination, after which CEE citizens will have identical movement rights as otl
citizens (see Rigo, 2005, pp. 16D17).

101presidency Conclusions, Brussels European Council (14 Dec. 2007), available at http:// www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/97669.pdf.
called for a coordinated response to the problems facing the Roma. It stated that Othe European Council, conscious of the very specific situation faced by the Roma ac
invites Member States and the Union to use all means to improve their inclusion.O This followed an earlier commitment of the EU to social inclusion more broadly. Sinc
2000s the EU has had the declared objective of making a decisive impact on the eradication of poverty and social exclusion among its member states. Hugh Frazer anc
Social inclusion in the European Union: Where do we stand, where are we going? 5-7 (13 June 2010), available at http://europeandcis.undp.org/news/show~824B0D1
B2CA8B129FFB0A32 (date accessed: 11 May 2013). z

102European Parliament. Resolution on the situation of the Roma in the European Union. RC\565094EN.doc, 25.04.2005, paragraph 6.

w3gee, European Roma Rights Center, OBinding States to Roma InclusionO in Roma Rights Quarterly,1/2005:Positive action to ensure equality,
http://www.errc.org/Romarights_index.php103.

104European Parliament Resolution on the Situation of the Roma in the European Union, eur.parL. doc. P6_TA(2005)0151 (2005), available at : http://www.eu
Doc.do?type=TA&reference=P6-TA-2005-0151&language=EN

15pamina Smith, The Roma in Europe 2011 p. 35.

106The 10 Common Basic Principles on Roma Inclusion were presented at the first Platform meeting on 24 April 2009. They were annexed to the Council concijsions of 8
comprise: 1) constructive, pragmatic and non-discriminatory policies 2) explicit but not exclusive targeting 3) intercultural approach 4) aiming for the mainst.@am 5) awa
the gender dimension 6) transfer of evidence-based policies 7) use of EU instruments 8) involvement of regional and local authorities 9) involvement of civilsociety 10)
participation of Roma.

197Sobotka and Vermeersch 2012, p. 805.
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2.6.DECADE OF ROMA INCLUSION partner organisations of the Decade are the World

The Decade of Roma Inclusion has been an importarlmglank’ Open So'C|ety Institute, UNDP, Council of
L S . Europe, Council of Europe Development Bank,

and long-ranging inclusion initiative, designed to
. . . OSCE, ERIO, ERTF, ERRC, UNHABITAT,
bring together governments, international partner

o - . UNHCR, and UNICEF. Each of the participating
organisations and civil society, to acceleratessog : )
. . . . countries have developed a Decade Action Plan that
towards Roma inclusion and review such progress in a

transparent and quantifiable Wayt is an unpre- specifies the goals and indicators in the priority areas.

cedented pan-European initiative that channels th'g‘dd't'on"’II countries are encouraged to sign up to the

efforts of national governments as well as inte|goals and alms of the Decade..
- The duration of the Decade is from 2005 to 2015
governmental and non-governmental organ-isations to

. . ST . f’;md aims to maximize resources for improving the
eradicate racial discrimination and bring abou | i q ol i f the R
tangible improvements to the plight of the worlg@3eneral economic and social position ot the =oma,

most populous marginalized community. The ideao\f\’h”e addressing the racial ~stereotyping and

. discrimination they faé®. The Decade of Roma
the Decade emerged from a high-level conference Ion lusion f ; orit Deducai
Roma held in Budapest, Hungary, in 2003, nclusion focuses on four priority areasbeducation,

co-sponsored by the Open Society Institute, tHe Wor health, employment, and housing, with specific

Bank, and the European Union. Prime Ministers Otactlons to be taken over the 10 year period. The

the first eight participating governments Signeé)artlupatlon of Roma is a key tenet of the Decade,

the Declaration of the Decade of Roma Inclusion inand the participation of Roma ecivil society

Sofia, Bulgaria, on February 2, 2005, orgams'a'Fl.on.s and groups is empha&sed. One of the
. L . " . central initiatives of the Decade is the Roma fittiuca
Since its inception four additional states hanezisig

up to the Decade. The twelve countries currently':und (REF), which seeks to expand educational

taking part in the Decade are: Bulgaria, the Czec%pportunltles for Roma in Central and Eastern

Republic, Hungary, Romania, Slovakia, Spain as WeI_:nurope. The Decade of Roma Inclusion did obtain

. . . . clear commitments from Member States and national,
as Albania, Bosnia and Herzegovina, Croatia, . | and local authorities to b involtfed
FYROM, Montenegro and Serbia. Slovenia and the-9'onalandiocalautnoriies fo become invo W

United States have observer status. The internationl:\e’ﬁ)ma community.




2.6.2EU FRAMEWORK FOR NATIONAIstRREdiés. The Commission's assessment of the
STRATEGIES National Roma Integration Strategies concluded that

An April 2011 communication from the EU Member States are making efforts to develop a

Commission entitled OAn EU Framework for Nationa(fomprehenswe approach towards Roma integration

Roma Integration Strategies up to 20200 directed thbalft acknowledged that much more is necessary for th

successful socio-economic inclusion of Roma. In the
member states should adopt or develop a compre:

hensive approach to Roma integraftMember effort to adhere to their commitments Member States

States were requested to prepare or revisetibeal na will need stronger efforts to live up to their

Roma integration strategies and present them to tHSSponS'b'“t'es’ by adopting more concrete measures,

Commission by the end of December 2011, Thesgxpllmt targets for measurable deliverabledy clear

strategies for Roma were envisaged to be the best ﬁarmarked funding at national level and a sound

d o . .
to ensure the level of coordinated, multilayetieiyac na%llonal monitoring and evaluation system. Inaelat

that is required across all sectors and to coordinate'goaprowdmgJ an account of integration of the Roma

combination of targeted measures to achieve tﬁzgmmunlty each Member State was a§ked in future
strategy®s objectives years to systematically address the issue of Roma

The Communication requested that Membermdusmn in their National Reform Programmes.

States' national strategies should pursue adarge'[Vthen reporting on the application of the EU's Race

. I . ._Equality Directive the Commission will address legal
approach which will, in line with the Common Basic. ] ) ,
issues with a particular emphasis on those aspects

Principles on Roma Inclusion, actively contribute to X ) i
elevant to Roma integration. To this end the tepor

the social integration of Roma in mainstream sociel
L . L dvocated that Member States need to ensure that
and to eliminating segregation where it existg. The

should fit into and contribute to the broader frame anti-discrimination legislation is effectivelyreatb

work of the Europe 2020 strategy © EuropeOs curr{enntthe'r te;rltorlhe:/i Inbrelgttlotn tt?] rréciplt?:rm% the al
Ogrowth stratégyand should therefore be consistent’ r.ogresso cac ) em ?r ge, € EU's Fundamenta

; . . Rights Agency will continue its surveys across the EU
with national reform programmes. When developing

national Roma integration strategies, Member Statggd work closely with the Member States to support

should bear in mind the need to set achievaluralati them in developing robust national monitoring

. . . . systems. The Commission committed to a contin-
goals for Roma integration to bridge the gap with the” ™ ) o ) .
. uation of support in mobilising capacity within
general population. These targets should address, as a , i i
. . : Member States. A review of the implementatiom of th
minimum, the four EU Roma integration goals

. . |National Roma Integration Strategies will occur
relating to access to education, employment, healt- )
. . e .. _annually and be reported to the European Parliament
hcare and housing. The identification of commanitie ,
. . . zimd the Council.

that are the most deprived, using already available i .

. . L The EU Framework for National Roma Integration
socio-economic and territorial and consequenét teqi ided th tunity for ioining f
allocation of sufficient funding from national laislg rategies provided the opportunity for Joining forces

According to the EU Commission, this funding wouldat all levels (EU, national, regional) and with all

. . . sfakeholders, including the Roma, to address one of
be complemented where appropriate by internationa

and EU funding® the most serious social challenges in Europe: putting

After the Strategies were submitted to the hak end to the exclusion of Roma. It is complementary

Commission in 2011, the Commission conductedto the existing EU legislation and policies in the areas

an EU-wide assessment of Member StatesO natioor}‘arlwon—dlscrlmmatlon, fundamental rights, the free

1%8http://www.romadecade.org/about

B ROMA IN IRELAND

19Kijrova |. The Decade Of Roma Inclusion, UN Chronicle [serial online]. September 2007;44(3):36-38. Available from: UK & Ireland Reference Centre, Ipswicg, MA. Acce
o

2013.
o4

H0Communication From The Commission To The European Parliament, The Council, The European Economic And Social Committee And The Committee Ofé‘he Region
for National Roma Integration Strategies up to 2020, available at: http:/ec.europa.euljustice/policies/discrimination/docs/com_2011_173_en.pdf (date accegded: 10 Ma
=

Hihttp://ec.europa.eu/europe2020/index_en.htm s

o]
12Communication From The Commission To The European Parliament, The Council, The European Economic And Social Committee And The Committee OffThe Region
for National Roma Integration Strategies up to 2020, available at: http://ec.europa.eul/justice/policies/discrimination/docs/com_2011_173_en.pdf (date accessed: 10 Ma;
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movement of persons, and the rights of the¢hild. to combat the social exclusion of Roma. It is a means
The framework spells out EU-level goals for Romeo complement and reinforce the EU's equality
integration to be achieved at national, regiodal anlegislation and policies by addressing, at national
local level. Whether those ambitious goals have bemgional and local level, but also through dialdtue
reached in the Irish context will be addressdw in t and participation of the Roma, the specific ndeds o
following Chapters. Roma regarding equal access to employment,
The European Commission, the European Parliaeducation, housing and healthcare. The strategies
ment, the European Council, Committee of themarked a change from a decade of EU institutions
Regions and the European Social an Economiegularly calling on Member States to improve the
Committee have endorsed the EU Framework fosocial and economic integration of Roma to actual
National Roma Integration Strategies. The EU frameeoncrete action.
work seeks to make a tangible difference to RomalrelandOs National Roma/Traveller Integration
peopleOs lives; non-discrimination alone isfioigsuf ~ Strategy is discussed in detail in Chapter Two.

ECONOMIC ADVANTAGES TO INTEGRATION

Integrating the Roma people will not only bring sodal benefits, but will also economically benefit
both Roma people as well as the communities they are part of. According to a recenresearch by the
World Bank, full Roma integration in the labour market could bring economic benefits estimated to
be around! 0.5 billion annually for some countries. Greater participation of Roma in the labour market
would improve economic productivity, reduce governnent payments for social assistance and increase
revenue from income taxest'* According to the same World Bank study, the tax berefits of Roma
integration in the labour market are estimated to be around! 175 million annually per country. All
of these important economic and financial consequences of Roma integration could inturn foster a
climate of greater openness to the Roma people with the general public and therebycontribute to
their smooth integration in the communities of which they are part of.

From its inception, the Europe 2020 strategy has taken into account the situation of the Roma
population.'*® The EU's Europe 2020 strategy for a new growth pathb smart, sustainable and inclusive
growth B leaves no room for the persistent economic and social marginalisation of what catitutes
Europe's largest minority. While primary responsibility for that action rests with public authorities, it
remains a challenge given that the social and econanic integration of Roma is a two-way process
which requires a change of mindsets of the majority of the people as well as of menbers of the Roma
communities.*'® Member States need to ensure that Roma are not discriminated against but treated
like any other EU citizens with equal access to all fundamental rights as enshrinedin the EU Charter
of Fundamental Rights.

In many Member States, Roma represent a significant and growing proportion of he school age
population and therefore the future workforce. The Roma population is young: %.7% are under 15
compared to 15.7% of the EU population overall. The average age is 25 among Roma, compared with
40 across the EU. The vast majority of working-age Roma lack the education needed to fid good
jobs. It is therefore of crucial importance to invest in the education of Roma children to allow them
later on to successfully enter the labour market. In Member States with significant Roma populations,
this already has an economic impact. According to estimates, in Bulgaria, about 23% of new labour
entrants are Roma, in Romania, about 21%3” A significant number of Roma living in the EU are
legally residing third-country nationals. They share the same severe living condittns as many Roma
holding EU citizenship, whilst facing also challenges of migrants coming from outside the EU. These
challenges are addressed in the context of EU poliées to stimulate integration of third-country
nationals, while taking into account the needs of especially vulnerable groups!'®

Economic integration of the Roma will also contribute to social cohesion and improverespect for
fundamental rights, including the rights of persons belonging to minorities, and help eliminating
discrimination based on someoneOs race, colour, ethnic, social origin or membershipf a minority. 11°



2. 7TACKLING DISCRIMINATION AGAIlpsogntries with high Roma populations into the
THE ROMA European Union, the two trends of the assertion of

Despite these considerable efforts, it is wideI)Born_a R|ghts and the success of European integration
licies in respect of the Roma convéf§ddhe

recognised that strategies implemented by nation_%?

governments fail to adequately address what alrnetegratlon of the Roma has come to be seen jas a ma

deeply-rooted socioeconomic problems, coupled WittﬁESt of EuropeGs  constitutional pretensions. The

widespread discrimination and negative stereotyping?rceptlon of Roma as an impoverished and disen-

and have had minimal effects on combating the sociarl?ncmsed group, coupled with the identification o

exclusion of the Roma in Euréied commitment discrimination against this group both systematic and

. . . . . institutional, questions the individual justice ehoti
to integration and social inclusion alone is pabba . ) .
. L . ._EU legal instruments that turn on a private individual
of tackling discrimination and empowering this

marginalised community. There is a growing recogsrézge'ggnqut,gﬁfumg a claim against inherently
i institutions.

nition that governments need to learn from )
. The EU has committed to enlargement and to the
European-wide efforts to date and apply a more

strategic and multi-faceted approach to endiné)mtec“on of Ocommon valuesO; this commitment has

discrimination against the Roma. Spain has bem:ome(fompe”ed it to elaborate an internal approach to

many respects a OmodelO for how other EU countrr?('agomy protection and human rights. The legal

. . . . . landscape of the EU in the field of human rights has
can effectively and proactively achieve integition. i . :
. . further broadened with the EU championing a liberal
Ireland must follow in the steps of its fellow EU

member states and do the same. There aPeOI'Cy in the face of discrimination perpetrated by

. I . . local and national governments in support of the

opportunities within European Union policy and o i :

L . \Popular prejudices of the sort described. The,EU is
legislative arenas that have the potential to move

. . from this perspective, an important defender of the
forward an enhanced plan of action for equality for ' ) )
cosmopolitan values of tolerance and integration B
Roma throughout Europ&.

In addition to integration, policy and Iegislativea Onormative powE in the face of the sovereign

initiatives spearheaded by EU institutions, the Romzzjaltnd .SeCl'JrItISIng. ,?XC?SSGS of far-right nationalism
. . ... manifest in the vilification of Roma.
Rights movement has played an integral roleimyrais

awareness of discrimination and pressuring the EU to Whatever their formal = consistency, = policies

. . . . _designed to discourage freedom of movement do not
incorporate pro-Roma policies and implementing

o - seem compatible with the fundamental commitments,
anti-discrimination legislation. It has also been

essential in building the capacities of the Romghe Ocommon valuesO, of the Union. At the least, such

community to become more aware of their rights a%OI'C'eS suggest a different Union, one in which

EU citizens, and of the opportunity for legal advocacgjem'tyt_and cc:)mrru:mty ?re Ffrrﬁt?ded abs much by
in promoting the rights of Roma throughout Europe. eparafion as by integration. That may be an accep-

Following the incorporation of post-communist table vision and many aspects of the present &urope

13Communication from the European Commission, An EU Agenda for the Rights of the Child, COM(2011) 60.
14World Bank, Roma Inclusion: An Economic Opportunity for Bulgaria, the Czech Republic, Romania and Serbia, September 2010.

115The Integrated Guidelines for economic and employment policies (no 10) contain an explicit reference to Roma. Furthermore, the OPlatform against Poverty and Social
flagship initiative outlines how to address the integration of Roma within the overall policy to fight poverty and social exclusion. Other Guidelines for the empgloyment pol
employability in a way which helps the socioeconomic integration of Roma people. Z

H16COM(2010) 133, p.5.
17World Bank, Roma Inclusion: An Economic Opportunity for Bulgaria, the Czech Republic, Romania and Serbia, September 2010.

118Communication from the European Commission, A European Agenda for the Integration of Third-Country Nationals (2011), available at: http://ec.europa.euomeaffairs

intro/docs/110720/1_EN_ACT_partl_v10.pdf (date accessed 11 May 2013).
H19Treaty on the European Union, Article 2 and Charter of Fundamental Rights of the European Union, Article 21.
120pgmina Smith, The Roma in Europe 2011, p. 33.
21 pamina Smith, The Roma in Europe (2011), p. 33.
122] anna Hollo, Equality for Roma in Europe: A roadmap for Action, Open Society Institute (2006).
123Goldston, J. A. (2002). Roma Rights, Roma Wrongs. Foreign Affairs, 81(2), 146-162.
24Manners, ONormative Power Europe: A contradiction in terms?0 JCMS (2002) Volume 40, Number 2, pp. 235-258.
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project suggest it is B but it may not serve the interesii§ferences and in assuring each communityOs

of individuals and communities such as the Roma whgarticipation in policy-making within a Union that

do not form a majority in any one Member State.  has no majorit}#® It is submitted that any extension
Given the determinative role of majority prejudice of protection against discrimination is a positive

an effective policy may be to identify commondevelopment, as it improves the situation of gicim

interests in security and in the success ofégeditive  discrimination, and this might, ultimately, lead to

Union project, by seeking to demonstrate to megorit more equality for all people in the EU.

their interest, with minorities, in protectionufural

155G yglielmo and Waters, OMigrating Towards Minority Status: Shifting European Policy Towards Roma,0 JCMS (2005) Volume 43. Number 4. pp. 763D86



Chapter 8elandOs Legislative and Policy Framework

3.1INTRODUCTION attaining equality for one of the more vulnerable
members of our society, the Roma, through the lens

of our equality framework, criminal legal provsion
and our National Roma Integration Strategy.

OThe True Measure of Any Society can be foundin
how it treats its most vulnerable membersO
b Ghandi

Equality and respect for fundamental human rights

form the cornerstone of a modern liberal democratlg 2 IRELANDOS EQUALITY FRAMEWORK
state. An expression of a stateOs commitmerai¢éb uph

these core democratic values can be found in the laws

a state enacts. Generally, it can be said tlaatdirel 3.2.ITHE IRISH CONSTITUTION

scores well here. We became a member of the Unitetsh constitutional law and domestic legislation
Nations on 14 December 1955 and have signed ameécognises the principle of equ#ftyfhe Irish
ratified a number of key international human rightsConstitution was adopted on 29 December 1937 and
instruments$?® We have incorporated, the Europeanall laws enacted in Ireland must be compatibléwith
Convention on Human Rights, (ECHR) into our The Constitution contains a number of fundamental
domestic legal order by way of the Europeamights, both enumerated and unemumerated, and the
Convention on Human Rights Act 2003. The ECHR Irish courts have acknowledged and affirmed the
provides for the protection of not only civil and existence of these rights.

political but also social and economic Ffighthese Article 40.1 of Constitution outlines IrelandOs
rights can be invoked in our national céfirts commitment to equality which provides;

When viewed together, Ireland has signed up to a
large corpus of laws that protect fundamental human
rights and equality. Recently, Ireland was elected as
member of the UN Human Rights Council and will
sit on the council for a three year term. On the day it
was announced the Ttnaiste Eamon Gilmore stated
OThis is a great day for Ireland and for thewdliobs ~ This is a liberal and progressive equality dislarat
are dear to us,0 he added, OHuman rights and tjieen its historical context. Not only does it guarantee
protection of human rights are a cornerstone of Irisequality to all citizens but it also embodiesr@uiifsO.
foreign policy’8What is notable about the TtnaisteO# was summarised by Walsh Jd@ Burca and
statement was that he framed the protection ofhumaAnderson v Att. GengtaDArticle 40 does not require
rights solely in the context of Irish foreign pdbc  identical treatment of all persons without recognition
the exclusion of Irish domestic policy. It is thinou of differences in relevant circumstances but it forbids
domestic law and policy that we can truly gauge arbitrary discrimination. It imports the Aristateli
stateOs commitment to the core democratic valuescohcept that justice demands that we treat equals
human rights and equality. This is especiallyfrue equally and unequals unequallyO. It is beyondpibe s
equality as it has a clear internal dimensidme Imeixt ~ of this report to provide an in-depth analysibef t
section we will look at IrelandOs commitment tdrish courtOs interpretation of the provision but it does

All citizens shall as human persons be held equal
before the law. This shall not be held to mean that
he State shall in its enactments have due regard to
differences of capacity, physical and moral and of
social functid#t

126 1 1UN Declaration of Human Rights (1948), UN Convention Relating to the Status of Refugees (1951),UN Protocol Relating to the Status of Refugees (196v), UN Inte
Convention on the Elimination of All Forms of Racial Discrimination (ICERD) (1965), UN International Covenant on Civil and Political Rights (ICCPR) (196@ UN Interni
Covenant on Economic, Social and Cultural Rights (IESCR) (1966), UN Convention on the Elimination of All Forms of Discrimination against Women (CE%W) (1979)
on the Rights of the Child(CRC) (1989), UN Convention on the Rights of Persons with Disabilities. z

127 These Rights include; Article 1 Respecting rights, Article 2 Right to life, Article 3 Prohibition of torture, ill-treatment, Article 4 Prohibition of slavery and force§l labour, Ar
to liberty and security, Article 6 Right to a fair trial, Article 7 No punishment without law, Article 8 Right to respect for private and family life Article 9 Freedof of thought
and religion, Article 10 Freedom of expression, Article 11 Freedom of assembly and association, Article 12 Right to marriage, Article 13 Right to an effectlv@ remedy Al
prohibition of discrimination.

128 1t is beyond the scope of this research to provide an in-depth analysis of International Human Rights Law and the ECHR as it pertains to the Roma in Irela
129 Olreland gets Omajor endorsementO with UN Human Rights Council seatO Irish Times 13 November 2012.

130 See below for Domestic legislative provisions concerning equality.

131 Bunreacht na hfireann, Article 40.

132 1976]I.R. 38 at 68.
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provide an additional form of redress for victims oa provision, practice or requirement which they find
discrimination especially in arenas that faldeuts? ~ hard to satisfy®

Equal Status Acts, which are discussed below. AUnder the Acts discrimination under nine distinct
challenge can be brought by way of judicial reviegrounds is unlawful. These grounds are: gender; civil
which is an expensive and lengthy process. status; family status; sexual orientation; religion; age;
disability; race and membership of the Traveller
Community*37

3.2.2EQUALITY LEGISLATION IN IRELAMIDDis analysis of selected Irish equality case law

David Fennelly notes:
Basic equality imports the widely accepted idea that

at some very basic level all human beings have eqdéqalandOs equality Ieglslatl_on has noyv been in force
worth and importance, and are therefore equally for over a decade. At the time of their enactment, the

worthy of concern and re&Bect. Employment Equality Act 1998 apd the Equal
Status Act 2000 represented a milestone in the
The Employment Equality Acts 1998-2011 and the  development of Irish law and, indeed in many
Equal Status Acts 2000-2011 (hereinafter Othe ActsQespects, of Irish sdéfety.

are the principle legislative provisions in Ireland that ) )
What is most notable and progressive about these

set down distinct rights and specifically outlaw : T e : . .

discrimination when it occurs. Both direct andaedi  'nnovative legislative provisions in the Irish context is

discrimination are defined under the Acts. Both of '€ fact that they were enacted in compliancewith
og*lgatlons under International Law, in particular the

these statutes have been amended on a number ) ‘ )
occasions to give effect to legislative developmentsdl Conventions on Women's Rights and the

an EU level, to ensure compliance with the Raciagpnv.en.tion_ on thg Elimination of All Forms of
Equality Directive (RED) and the Framework Discrimination Against Women (CEDAWY).The

Directive (discussed in Chapter Two). Combined St2t€Os hand, for the most part, was not forced by

these statutes prohibit discrimination in emplogmen COMPliance with our obligations under EU law.

vocational training, advertising, collective agreementsWh'ISt the equality prgwsmns prowdeNa good'
and the provision of goods and services. Sngpificaframework and clearly articulate the StateOs €ommit

goods and services include professional or traient to equality and anti-discrimination, there exists

services; health services; access to accomnamdiation® number of exemptlo.ns t'hat serve to .dllu'te t.he
education: facilities for banking, transport adrati ~ €TTectiveness of the legislation and have ingpigati
activities for addressing the structural discrimination facing the

Discrimination has a specific meaning under th&toma and other marginalised communities in Ireland.

Acts and it provides for a number of differerymats

of discrimination, including indirect discriminatio
discrimination by imputation and discrimination by
associatiof4 The definition of direct discrimination For the purposes of this report the exemption that
is broad and goes beyond that provided for in th&aises the greatest concern in the context of the Roma
RED. Discrimination under the Acts is defined as thés the exemption for actions as required by*9aw.
treatment of a person in a less favourable way th&ifectively this means that discrimination is jpexni
another person is, has been or would be treaed irif it is provided for by either domestic or EU
comparable situation on any of the nine groundéegislation.

which exists; existed; may exist in the futurie; or ~ This a wide sweeping, broadly drawn exemption
imputed to the person concerned. An instruction tdhat significantly undermines the effectiveness of the
discriminate is also prohibitédIndirect discrim-  Acts**In practical terms the Acts cannot be used to
ination occurs where there is less favourable treatméhtallenge all laws or enactments that are discrim-
in effect or by impact. It happens where peopferare inatory in nature. This exemption also extends to
example, refused employment or training not éyplici €nactments that grant the Garda’ or immigration
on account of a discriminatory reason but because &fthorities the discretion to behave in a disetiamin

Exemptions



manner targeting specific groups or nationalkiiss w committed an offené& The Act was introduced by
still remaining within the four corners the legislationthe then Minister for Justice Dermot Ahearn as a

The implications of the exemption comes intoOhumane and progressiveQ approach to¥egging.
sharp focus when we consider the operation of the Throughout the debates in the Dail, the focus was
Criminal Justice (Public Order) Act 2011 (hereinafteisquarely on the Roma and other OForeign NationalsO.
Othe ActO) or the Obegging legislationd as it is comMoaly of the debate centred around the perceived
referred to. This legislation was introduced followingroblem of ORoma BeggarsO and a number ofseference
a decision of the High Cotftwhich found that were made to the existence of a culture of begging
Section 3 of the Vagrancy (Ireland) Act 1847 waamongst the Ronié Deputy Brendan Kennelly
vague as it lacked the precision required faiatyac stated that:
to be criminalised. The legislation was struck down as
the court found it to be incompatible with the
constitutional right to free expression and commun-
ication as guaranteed by Article 43Te impugned
act was replaced by the Criminal Justice (Putic)Or
Act 2011.

Under the Act begging in and of itself is not an
offence. An offence is only committed if a person
engaged in begging harasses, intimidates, assaultBeputy Pat Rabbit questioned if begging for theaRom
threatens another person or blocks the passagecofmmunity was Ocultural or orgari@gd@atal, over
people or vehicl&4.In addition, it is also an offence three short Dtil debates, the words ORomad or ORoma
under the Act to beg in certain locations including aiGypsyO were referenced twelve times and teogeferen
entrance to a dwelling, an ATM, vending machine owere made to Onon-nationalsO. It becomes clear from
night safé**The act confers wide discretionary powershe debates that the motivation behind the legislation
to the Garda’ to arrest without warrant any persomwas the policing and regulation of the Roma
he/she suspects upon reasonable grounds of havamgnmunity. The legislation became colloquiallyf&now

Many of those who are involved in begging are
foreigners. Although some of them are Irish, in my
experience most of them are foreigners. Many of
them come from countries that have a culture of
begging. They are bringing that culture to Ireland by
continuing to beg here. It is not part of our culture.
We need to stamp it out as much as¥ife can.

133 Walsh, Equal Status Acts 2000 B 2011 (ICCL/Blackhall Publishing, 2011).

134 Equal Status Act, 2000, Section 3(1) - 3 (3)a

135 |pid.

136 |pid.

137 Section 3(2)(a-j) Equal Status Act 2000-2008 and section 6(2)(a-i) Employment Equality Act 1998-2008.

138 David Fennelly, Selected Issues in Irish Equality Case Law 200802011 (The Equality Authority, 2012), p. 4.

139 Walsh, Equal Status Acts 2000 B 2011 (ICCL/Blackhall Publishing, 2012).

140 Equal Status Acts, 2000, Section 14.

141 For an detailed overview of the case law and its implications see further Walsh, Equal Status Acts 2000 B 2011 (ICCL/Blackhall Publishing, 2012), pp. 50 - 56.
42 Dillon v DPP [2007] IEHC 480.

143 6. 1j The State guarantees liberty for thefakeréidlewing rights, subject to publieconaeratity: CONSTITUTION OF IRELAND D HBUREREMCTHIT N right of

the citizens to express freely their convictions and opinions. The education of public opinion being, however, a matter of such grave import tothe common good, the St
endeavour to ensure that organs of public opinion, such as the radio, the press, the cinema, while preserving their rightful liberty of expression, including criticism of G
policy, shall not be used to undermine public order or morality or the authority of the State. The publication or utterance of blasphemous, seditious, or indecent matter i
which shall be punishable in accordance with law. ii. The right of the citizens to assemble peaceably and without arms. Provision may be made by law to prevent or co

which are determined in accordance with éeulatée  cause a breach of the peacedangeb@anuisance to the general publiewt tr pontrol meetings in

the vicinity of either House of the Oireachtas. iii. The right of the citizens to form associations and unions. Laws, however, may be enacted for the regulatio?i and contrc

in the public interest of the exercise of the foregoing right. o

. L . . . ~ . . . & e o
44 Section(2) Criminal Justice Public Order Act 201 provides: 2.NA person who, while begging in any placeN(a) harasses, intimidates, assaults or threatens apy other pe
persons, or (b) obstructs the passage of persons or vehicles, is guilty of an offence and is liable, on summary conviction, to a class fine or imprisonment foka term not

month or both. g
145 Section 3(2)The Act. nm:
146 Section 4(1)The Act. %
147 See http://debates.oireachtas.ie/dail/2010/05/25/00023.asp accessed on 10/05/1013. g
148 See http://debates.oireachtas.ie/dail/2010/05/25/00023.asp (date accessed: 10 May 2013); http://debates.oireachtas.ie/dail/2011/01/12/00020.asp (date age

and http://debates.oireachtas.ie/dail/2010/06/10/00007.asp, (date accessed: 10 May 2013). E
149 |pid. e
150 http://debates.oireachtas.ie/dail/2011/01/12/00020.asp (date accessed: 10 May 2013). L;L
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as the ORoma Begging LawO. Within an 8-morithstitutional Racism and Ethnic
period of its enactment, more than five hundredtarr - Profiling Under the Acts

were made in Dublin city centre alone. Two-thirds of

these were foreign nationals, mainly from the RomI.J:i is _N_ascOs con_tentlon that the anti-discrimmnatio
communitys: provision as provided for under both the RED aad th

When we review the D%il debates from that time é\cts are not robust enough to adequately deal with
which were at best ill-informed and populist in naturestructural or institutional discrimination faced by the
and at worst overtly racist B and examine the wi pma. As stated above, the Acts provide for eth di

discretionary powers afforded to the Garda’ unde"imd indirect discrimination. Indirect discriminai®

Section 4(1) of the Act, it is not difficult to conclude not., rﬁgge\éer, the shame as |nsjutufuona:10rdstajr::tufr
that the legislation is discriminatory both in its naturd 2¢SM-" The Macpherson Inquiry into the death o

and in application. As there is no specific reference %ephen Lawrence defined institutional discrimmat

the Roma in the Act, a Constitutional challendleeon as:

grounds of incompatibly would be difficult to raise  The collective failure of an organisation to provide
Additionally, a challenge cannot be brought uhdert  an appropriate and professional service to people
Acts by virtue of the exemption outlined abovehwhi  pecause of their colour, culture or ethnic origin. It
seriously undermines the effectiveness of tletitegis  can be seen or detected in processes, attitudes and
and can leave victims without redress. This egempti  behaviour which amount to discrimination through
is further bolstered by exemption on Nationality —unwitting prejudice, ignorance, thoughtlessness and

grounds, which we detail below. racist stereotyping which disadvantages minority
ethnic peopfé.
Nationality Exemption This definition denotes the existence of a culture

Under the Equal Status Acts, the race gund within and throughout an organisation. NascOs
encompasses race, ethnic origin, colour, nationalifXPerience of advocating on behalf of the Roma to a
and national origins. Here again we see a dilution §fnge of state bodies (including: the Department of
the effectiveness of the Acts as a tool to countePcial Protection, the Department of Jobs Innovation
discrimination and racism, as the nationality ground@nd Enterprise, and the Department of Justice) would
is the subject of a number of exemptions. Despite tHRPINt t0 the existence of an organisational culture
fact that exemptions on nationality in the Iristteoa ~ WWhere Ounwitting prejudice, ignorance, thougegiessn
are more favourable than Article 3(2) of REB and racist stereotypitt§€an prevail. This is discussed
number of concerns remain. Firstly, the nationality" more detai.I in _Ch_apt_er Four. To point to a ﬁ”di”_@!
exemption extends to the actions of public atéorit czf indirect discrimination requires that a specific
including Health and Local AuthoritiThis leaves ~ OProvision, criterion or practiceO be identitieel in
the door open to the potential to lawfully discratei ~ Of9@nisation, as opposed to a general culture of
against the Roma, albeit on the narrow basis &fScrimination and/or ignorance. A claim of

nationality, across a number of critical areas includirlgStitutional racism would be difficult to raise under
access to housing, healthcare. the Acts in their current form. Nasc would recordmen

To ensure that the rights of all minorities in thethat institutional racism be specifically provided
State are adequately protected, especially the rightd'Bfier the Acts. o o
particularly vulnerable minorities, we would Similarly, there is no prohibition on racial onieth

recommend that the exemptions on the basis grofiling by the Garda’. Racial profiling can fieet®
legislation and nationality be reviewed. The tight &S

any limitation to these rights must be construed officials of generalisations based on race, ethnicity,
narrowly*if we are to give true substance to the rights rgjigion or national origin D rather than individual
outlined in the Acts and to protect and uphold the penaviour or objective evidence - as the basis for

rights of the Roma. The inclusion of such farirgch  syspicion in directing discretionary law enforcement
exemptions in IrelandOs equality legislation could 5¢tionas?

amount to a form of state-sanctioned discrim-matio



As detailed in Chapter Four, the Roma community ar®organ of the StateO for the purposes of the European
subject to racial or ethnic profiling by the Garda’ B €onvention on Human Rights Act 2003. This
practice which is not outlawed in Ireland. Theobligates the Tribunal to carry out its functions i
European Commission against Racism and Intolerancempliance with the Conventi#hUnlike a formal
(ECRIY®in its recent report on Ireldfithoted that  court, the Tribunal assumes an investigative tolke i

our current legislation does not proscribe racial chearing of all complaints. Complainants may raprese
ethnic profiling by An Garda S’ochtna. A number othemselves, and costs may not be awarded against
NGOs in the area have consistently called upon theither the complainant or the respondent. This
government to enact legislation to address this gapiimcreases the accessibility of the Tribunal, imgrov

our anti-discrimination provisions. This should beaccess to justice for victims of discrimination.
accompanied by adequate and appropriate training fo The Tribunal is a very progressive and innovative
all Garda’. body in that it is structured in a way that greatly
improves access to justice for victims of disatiomn

Key to this is the fact the decisions are bindihg an

~ that costs cannot be awarded against either party.
3.2.3RELANDOS EQUALITY BODIES However there are a number of key concerns theat ser

to undermine the efficacy of the Tribunal. Chief
among then is the delay factor. There is cur@ntly
The Equality Tribunal (hereinafter Othe TribunalO) wagit time of two to three years for cases to progress to
established to hear complaints under thé®ATtse hearing. This poses great difficulty for all Serdng
Tribunal is a statutorily independent institutioatth a remedy under the Acts. For the Roma who may be
was established to investigate and mediate Beeking to raise a claim to access a very basic and
complaints of discrimination as defined under theurgent right such as access to social protection
Acts. The Tribunal is quasi-judicial in nature. payment or admission to a school, a delay of this
Complaints before the Tribunal are resolved eithemagnitude is unacceptable and any finding in their
through mediation or through a formal hearing. Thefavour could amount to a hollow victory and a denial
Tribunal has the jurisdiction to interpret and gl of justice.

anti-discrimination law in Ireland and as such is a

The Equality Tribunal

151 The Irish Times, More than 500 hundred arrested in Dublin under begging law, 31 October 2011.

152 Section 3(2)(a-j) Equal Status Act 2000-2008 and section 6(2)(a-i) Employment Equality Act 1998-2008.

153 Article 3(2) provides: 2. This Directive does not cover difference of treatment based on nationality and is without prejudice to provisions and conditions relating to the e
residence of third-country nationals and stateless persons on the territory of Member States, and to any treatment which arises from the legal status of the third-countr
and stateless persons concerned.

154 Section 14(2) of the Acts defines publicsaathd@a}ie Minister of the Government, (gyatiomwfficer appointed or deemed to hapeibeehuagaler section 3 of the
Immigration Act 2004, (c) the Commissioners of Public Works in Ireland,(d) a local authority within the meaning of the Local Government Act 2001,(e) the Eastern Reg
Authority, (f) an area health board within the meaning of the Health (Eastern Regional Health Authority) Act 1999, Certain activities not discrimination, (g) a health boar
harbour authority within the meaning of the Harbours Act 1946, (i) a board or other body (not being a company) established by or under statute, (j) a company in which
are held by, or on behalf of, or by directors appointed by, a Minister of the Government, or (k) a company in which all the shares are held by a board or other body refe
paragraph (i), or by a company referred to in paragraph (j).

155 Section 5(2)(I) permits discrimination where it can be categorised as Odifferences, not otherwise specifically provided for in this section, in the treatment of persons in |
disposalof goods, or the provision of a service, which can reasonably be regarded as goods or a servicesuitable only to the needs of certain persons of the Equal Statt
2004.

156 Hepple Bob, ORace and Law in Fortress Europe,O The Modern law Review (Volume 67 January 2004 No 1).

157 The Stephen Lawrence Inquiry: Report of the Inquiry by Sir William Macpherson of Cluny (London:HMSO,1999) para 6.34.

%8 |bid.

159 European Network against Racism, http://cms.horus.be/files/99935/MediaArchive/publications/ENAR_ OSJI%20factsheet%206thnic%20profi|ing%200ct09§)df

160 ECRI is a human rights body of the Council of Europe, which monitors problems of racism, discrimination on grounds of ethnic origin, citizenship, colour, reﬁglon and le
well as xenophobia, anti-Semitism and intolerance, in EU member states. prepares reports and issues recommendations to member States.

A IN IRELAND

161 ECRI Report on Ireland (fourth monitoring cycle). Adopted on 5 December 2012. Published on 19 February 2013, http://www.coe. |nt/t/dghI/mon|tor|ng/ecr|/§ountry by-
Ireland/IRL-CbC-IV-2013-001-ENG.pdf 2

162 1t is possible to take cases on the basis of multiple/double discrimination, under both of the anti-discrimination statutes. In Nyamphosa v. Boss Worldwide Bromotions |
that the complainant was discriminated against on the grounds of both gender and race; in Golovan -v-Porturlin Shellfish Ltd, where the complainant claimed discrimin:
grounds of gender and race, the Equality Officer found discrimination on the basis of race only.38 Section 1 and 3 of the European Convention on Human ﬁights Act 2

[T

163 Section 1 and 3 of the European Convention on Human Rights Act 2003. z
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Standing before the Tribunal would echo condemnations of this Ocost-saving
strategyO as it reflects a lack of commitmeatlbgtth

As the Tribunal follows an individual justice model . . Co
. . overnment to the protection of rights and equmlity
only those who have a personal or proprietary mterqrt

. . . . eland:s®
in the action can bring a case before it. In witrels,
they have to have been directly affected by the alleged
impugned conduct. As stated in Chapter Two, Article]_
7 of the RED permits, but does not compel, third
parties such as NGOs to initiate an action. It alsd he Equality Authority is the body charged with the
provides for third parties to refer general instances pfomotion of equal treatment in Ireland. It was
discrimination where there is no actual vit¥im. established under the Employment Equality Act 1999
Ireland®s transposition of the RED limits NGOand formally came into being on 18 October 1999.
involvement to the hearing of representations or The Equality Authority (the Authority) is an
submissions from interested parties. Whilst this candependent body with extensive powers. The
impact positively on the development of anti-functions and remit of the Authority are set out in
discrimination case |&k;jt does limit the potential ~ Section 39 of the Equal Status‘Aethich provides:
for strategic litigation. A further limiting factor is the
fact that there is no provision for class atfion.
Viewed together, these twin limitations curtail the
potential to further the equality agenda in thie Sta  (b) To promote equality of opportunity in relation
and to affect systemic change. to the matters to which this Act applies; and
Broadening the scope of the Acts to grant NGOs
standing would improve access to justice andaireate

effective and low cost legal opportunity to thensigs whenever the Authority thinks it necessary, to make

discrimination faced by the Roma and other - .
o : proposals to the Minister for its amendment.
marginalised groups, who for a variety of reasons are

very reluctant to take an action under the Acts. Ifo date the Authority has been a critical player in
would also send out strong message that racism ad@vancing the equality and anti-discriminatiordagen
discrimination will not be tolerated in Irish society. in Ireland. In addition to its information provisio
When we consider the exemptions and limitationgole, the Authority has the competency through the
outlined above it is not difficult to conclude ihat use of strategic litigation to provide free lsgiatance
Ireland, while all citizens are equal, some age moio complainants under the A¢tghis is an extremely
equal than others. progressive provision that serves to ameliorate the
limitation on standing as outlined above. The
Authority has its own in-house legal team, anddeeca
of limited resources, potential cases are asadbsed
It is worth noting here that the Tribunal, with severalbasis of an established criteria including but not
other employment rights bodies including theexclusively; the circumstances of the complainant, the
National Employment Rights Authority, the Labour complexity of the case, if proceedings will or are likely
Relations Commission and the first instance fasctio to have a beneficial impact for the development of
of the Employment Appeals Tribunal, may be mergedquality policies or practices, and the capacity of the
into one unified body called a Workplace Relationgomplainant’? In 2011 the Authority provided
Commission. The proposed legislation, the Workplacpreliminary advice and assistance in 156 new case-
Relations (Law Reform) Bill 2012, is set to befiles. 25 applications for substantial assistamee w
introduced this ye# It has not yet been confirmed considered, of those 23 were granted and 2 were
whether complaints under the Equal Status Actsefused. Given the fact that the resources of the
which are not employment or workplace disputés, wiAuthority have been eroded since 2009 (its budget w
be brought before this body but some commentatorsashed by 43%), the granting of substantiahassist
believe this to be the Omost likely course of ¢tionGo 23 out of 25 complainants is an extraordinary
As a member of the Equality and Rights Allianse, Na outcome-’?

he Equality Authority

(a) To work towards the elimination of prohibited
conduct;

(c) To provide information to the public on and to
keep under review the working of this Act and,

The Future of the Equality Tribunal



Through our work with the community, Nasc has (ERA), would have significant concerns with the
learned that generally the Roma are very reluctant toerger as proposed in the Heads of Bill to establis
assert their rights. This may be as a result of ttibe Irish Human Rights and Equality Commission
treatment they have received over the centutiag lea (IHREC) 2011, ranging from the considerable control
to an acceptance of discriminatory treatment. Also, gven to the Minister for Justice in the body(S&gbwe
outlined in Chapter Four, the community have a veryhe criteria for appointments, the limited de@nitf
difficult relationship with state bodies whichtesu  equality, the powers and functions of the body, the
a feeling of alienation and mistrust of the law and itduty on public bodies in relation to discrimingtion
institutions. Broadening the scope of the locus standind the provision of sufficient resoutces.
provision as mentioned above is one means of The NGO Alliance Against Racism (NAAR)
addressing this; another would be the development 8hadow Report to CERD in 2011, to which Nasc
a targeted campaign by the Authority to support theontributed, noted that:

community to engage, evoke and realise their rights. ) . .
unity gage, ev ! rng The capacity of the Equality Authority to carry out

its central legal functions has been diminished due to
the funding cuts; the number of complaints taken
under the Equal Status Acts 2000-2008 has fallen.
The future capacity of the Equality Authority remains Key members of staff have left and the position of the
uncertain. The current Government is in the process legal advisor to the Authority has not been refilled

of merging the only other Irish human rights kibdy, due to the hiring embargo, leaving the body without
Irish Human Rights Commission, with the Authority.  an advisor to fulfil its strategic litigation or

Nasc, as a member of the Equality and Rightscallian  legislative analysis ¥6le.

The Future of the Equality Authority

164 Walsh, Equal Status Acts 2000 B 2011 (2012), pg.330

165 Walsh, Equal Status Acts 2000 b 2011 (2012), pg.331.

166 There is however provision for grouped cases but it must comprise of individual claims.

167 http://www.djei.ie/press/2012/20120706.htm

168 David Fennelly, Selected Issues in Irish Equality Case Law 200892011 (The Equality Authority, 2012), p. 5.
169 http://eracampaign.org/press-coverage-1/n:6/page:9/m:6,93

170 They are also mirrored in Section 39 Employment Equality Act

171 Section 67 Employment Equality Act.

172 See further http://www.equality.ie/en/Information/Criteria-for-Representation/

173 http://www.equality.ie/Files/Annual-Report-2011.pdf

174 Equality and Rights Alliance, Submission on the Heads of Irish Human Rights and Equality Commission Bill 2012 to the Oireachtas Committee on Justice,
available at: http://www.eracampaign.org/uploads/Equality%20Rights%20Alliance-
%20submission%200n%20Heads%200f%20Bill%20Merger%200f%20IHRC%20and%20EA%20%20June%202012.pdf (date accessed: 9 April 2013).

175 NAAR Shadow Report 2011, available at: http://www.nascireland.org/wp-content/uploads/2012/02/NAAR-Shadow-Report-to-CERD-final.pdf
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The Opinion of the Advisory Committee on the stereotyping facilitate the targeting of groups and
Framework Convention for National Minoritiés individuals via hate crime D the stereotypes help

made several recommendations on the merger of thedehumanise groups and thereby provide some form of

Human Rights Commission and the Equality perverse rationale for such activities as denying
Authority. In relation to Equality and Legislation someone a job, failing to provide an appropriate
Mechanismg’ in place in Ireland, the Advisory  service through to such potentially criminal acts as
Committee called upon the authorities to ensure that racial attack&?
the new Irish Human Rights and Equality
Commission fully complies with the Paris Prin€iples Racial attacks are very serious in their natese; th
and that the planned structures to replace thétzqua impact not only on the individual but on commusitie
Tribunal are established without délayn its as a whole, and serve to severely undermind societa
Comments to the Advisory CommitteeOs Opinioncohesion. A clear, robust legislative respoegeiisd
Ireland confirmed that there will be no avoidaddeyd to send out a clear signal racism will not be tolerated.
in establishing the Irish Human Rights and Equality The only legislation in Ireland that deals spbific
Commission and it will be fully compliant with the with racially motivated behaviour is the Prohibdfo
Paris Principle€® Incitement to Hatred Act 1989 (hereinafter the Act).
The merger of IrelandOs primary human rightShis was enacted to ensure compliance with our
bodies coupled with the abolition of the Nationalinternational legal obligations, in particularcheti
Consultative Committee on Racism (NCCRI), the 20.2 of the United NationOs International Covenant
lack of a new National Action Plan Against Racisnmmn Civil and Political Rights (ICCPR) which proside
(which was not redrafted or monitored past 204@8), t that Oany advocacy of national, racial or refigicecs
removal of the Office of the Minister for Integration that constitutes incitement to discrimination,ilityst
and the deletion of a Ministerial post charged wittor violence shall be prohibited by lawO. The provisions
promoting integration show that equality and anti-in the Act are confined to what is termed Oexpression
discrimination appear to be viewed as luxurigb¢hat offences® and was never intended to deal withlcrimi
state can ill afford in times of austerity. There is nowacts where incitement is not a factor. The Act
significant vacuum in Government policy arisimg fro criminalises behavior and expression if they are
the fact that there is no longer an expert batjvtse  intended to provoke hatred against a group of persons
on anti-discrimination and integration and no longeron account of their race, colour, nationality, religion,
a dedicated plan to deal with these critical.ifbgse  ethnic or national origins, and membership of the
acts clearly question the stateOs Oconcern@t-or cofavelling community or sexual orientation. The Act
ment to deal with discrimination and promote eguali is silent on a definition of both incitement artcelda
at a time when arguably it is most needed. Critically, to secure a conviction under the At th
prosecution is required to prove the acts warndedte
to stir up or incite hatred. It is insufficienttttre
3.3CRIMINAL LEGAL PROVISIONS mgterial, expres.sior? or behavior itself was tikkely
incite hatred. This high threshold goes some way to

3.3.17THE PROHIBITION OF INCITEME®Kplaiiing the Acts underuse and paucity of
HATRED ACT 1989 convictiong®

There is a link between discrimination in employ- In the absence of a specific provision in our

ment and access to goods and services which are o arimnal law to deal with racially aggravated offences,
with the civil legal provisions outlined aboveramist prosecutions of this nature are usually brought under

crime® Both emerge from the same ideology of biag a number of other criminal legal provisions, which

prejudice, and stereotyping. Taylor contends that: include: the Criminal Justice (Public Order) Act
(1994), the Non-Fatal Offences Against the Pecson A

[tlhe enduring stereotyping of minority groups  (1977) and the Criminal Damage Act (1991). Here,

provides the justification for day to day criminal acts borne out of racial hatred are treated in
discrimination in employment and services. At thehe same manner as acts committed without a hate or
same time, these same enduring ideas and race element. It is only at the sentencing stage th



racist motivation can be considered as an aggravatingMe recently received a report on what could only
factor, which could lead to a harsher sentenag beibe termed a racist Facebook page, entitled OAthlone
imposed. In the absence of sentencing guidelines Gon ArtistsO. This page was set up to urge the good
binding precedent, this consideration is entirely at theitizens of Athlone to come together to Okiclotha R
discretion of the judge. out of townO. Supporters of this page were atsie to

It is not contended that reform of our criminal law photos of the Roma in the town and post them on the
is the panacea that will cure the ill that ismacisur page, which they duly did. In a few short daymatje
society; a multifaceted approach is required herbad almost 200 followers. The contents of the page
However, the introduction of a specific provision t were racist and abusive, and the language was
deal with racially aggravated offences coupled witixtremely inflammatory. It was NascOs contention that
clear sentencing guidelines covering raciallatedtiv this page came under the Act as it set out to incite or
crimes would send out a strong signal that raxism stir up hatred of the Roma and had a clear call to
not tolerated in this jurisdiction. In addition, it is our action. Nasc staff made a formal complaint under the
contention that the introduction of a provision is Act to the Garda’ as did members of the Roma
required to ensure our compliance with the E.Ucommunity in Cork. The complaint was sent to the
Framework Decision on Combating Racism andAthlone Garda Station where it was investigated. The
Xenophobia (2008). This decision requires membesite was removed from Facebook within 24 hours of
states to have Oan effective proportionate aasiviiss the submission of the complaint but not before it
penalty where racist or xenophobic motivation is anaused extreme anger and upset to all Roma who
aggravating circumstanceO. Such a penalty is abs@wed its contents. The removal of the page could be
from our current legislative framework. viewed as a solution in and of itself but this hampered
a full investigation of the complaint. Hereinthes
difficulty: to fully investigate the complaint wdoul
have meant that the page had to remain active. This
3.3.22YBER RACISM could have ultimately lead to an attack causing harm
The Act has also proven ineffective when it comes to a member of the Roma community. Investigation
dealing with cyber racism. Cyber racism is a new ammd complaints of this nature becomes extremely
increasing phenomenon which, given its potential adifficult, once the site or OpageQ is remoseaisit i
a vehicle for the widespread dissemination of hatxtremely complex as it entails the possibility of extra-
speech and racist ideology it requires immediate amefritorial judicial issues if the site is forntedbted
urgent attention by the legislature and policy makersutside Ireland. In this particular case Nasc was
Through Nasc's third party racist reporting informed by the Garda’ that to fully investigate pages
mechanism we are receiving an ever increasing numbe this nature on a social media outlet such as
of complaints and reports of online racism. This cafacebook, the process is too prohibitive. If the
be extremely damaging on a personal as well ag@nment or post or Facebook page has been deleted,
community level. then the Garda’ are required to attain a warrant from

176 FCNM Advisory Committee Opinion on Ireland and Comments (2011), available at: http://www.coe.int/t/dghl/monitoring/minorities/3_FCNMdocs/PDF_3rd_Com_lIrelan
177 Article 4 of the Framework Convention on the Protection of National Minorities

178 Paris Principles were adopted by General Assembly resolution 48/134 of 20 December 1993 and are a set of core minimum recommendations adopted by the United |
Assembly relating to the status and functioning of national institutions for the protection and promotion of human rights. To conform with the Paris PrincipleZ institutions
independent of the Government, with such independence guaranteed either by statutory law or constitutional provisions; Be pluralistic in their roles and mefnbership;H
a mandate as possible, capable, in the context of the Convention, of collectively promoting, protecting and monitoring the implementation of all aspects of Ee Convent
various means, including the ability to make recommendations and proposals concerning existing and proposed laws and policies; Have adequate powers®f investiga
capacity to hear complaints and transmit them to the competent authorities; Be characterized by regular and effective functioning; Be adequately funded a§j not subje
financial control, which might affect their independence; and Be accessible to the general public and, in the context of the Convention, particularly to perso@s with disal
including women with disabilities and children with disabilities, and their representative organizations.

179 paragraph 56
180 http://www.coe.int/t/dghl/monitoring/minorities/3_FCNMdocs/PDF_3rd_Com_Ireland_en.pdf
181 Millward Brown Lansdowne, Immigrant Policy Survey Commissioned by the One Foundation (2012).
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182 SZamus Taylor "Responding to Racist Incidents And Racist Crimes in Ireland" An Issues Paper for the Equality Authority September 2010 accessed at: wwawv.equality.i
[¢]

18 For further analysis of the Act see, J Schweppe and D. Walsh (2008) Combating Racism and Discrimination Through the Criminal Law. A Report Commisgioned by the
Plan Against Racism 2008, available at: http://integration.ie/website/omi/omiwebv6.nsf/page/other-publications (NCCRI) z

39



IN FROM THE MARGINS B ROMA IN IRELAND

~
O

Chapter 8elandOs Legislative and Policy Framework

the Federal Bureau of Investigation for all US hosted A strong link between integration policy and

sites. This warrant must be obtained within 60afays  wider state social inclusion measures, strategies and

the date of deletion. Once the 60 days have elapsednitiatives.

very little can be done, as Facebook then deadete th

content themselves, leaving no evidence. ¥ A clear public policy focus that avoids the creation

In this incidence a file was sent to the DPP and of parallel societies, communities and urban

Nasc was informed that it was unable to proceed to ghettoes, i.e. a mainstream approach to service

prosecution due to lack of evidence. The credmr of  delivery to migrants.

page and its followers could not be prosecuted and are

free to peddle their particular brand of hatred against A commitment to effective local delivery

the Roma on Facebook again should they chosto do  mechanisms that align services to migrants with

In the European context, there are moves to addresghose for indigenous communities.

cyber racism through the Council of EuropeOs

Convention on Cybercrirtfé and particularly the The new integration policy focuses on the rabealf |

Additional Protocol concerning the criminalisation ofauthorities, sporting bodies, faith-based growps an

acts of a racist and xenophobic nature committedolitical parties in building integrated commusitie

through computer systems. This Convention is amand the plans to target funding in these &feas.

international treaty that seeks to harmonize ahtion It is Nasc's contention that the only principle that

laws on cybercrime, improve national capabilities fawas adhered to and developed was the finBl ane

investigating such crimes, and increase cooperationfocus on the role of local authorities faith lzasegs

investigations. Nasc calls on the Government to ratifgtc. in building integrated communities. The state

the Convention as a positive first step in tacliimey ~ effectively devolved all responsibility for irttegra

racism. This would send a strong message of Ireland@al authorities without the provision of targeted

commitment to treating online racism as a crime.  funding. In the context of the Roma, the state was
obliged by the EU Commission to develop a Roma
specific integration strategy. This strategy will b

3.4ROMA INTEGRATION POLICIES: ¢onsidered below.

3.4.1IRELANDOS STRATEGY FOR INTEGRATION

The development of integration policy in Ireland has3-4.ARELAN DOS STRATEGY FOR INTEGRATIC

been somewhat haphazard and lacking in a clegr polirelandOs National Traveller/Roma Integratioadiffat
direction which is reflective of the stateOs commitmeggs developed following a communication from the
to adequately address the integration needs of ogy Commission, entitled OAn EU Framework for
migrant population. We have adopted a somewha{ational Roma Integration Strategies® (April 2011)
laissez-faigpproach to Integratihb we are crossing which directed that member states should adopt or
our fingers and hoping that it will just OhappenO. Thevelop a comprehensive approach to Roma integratio
only formalnstatement on integ~ration and diversity ings discussed previously in Chapter Two. Ireland
Ireland is OMigration NationO which was produce@bmitted its National Traveller/Roma Integration
by the now disbanded Office of the Minister forStrategy in 2011. This was Ireland®s first national
integration. This statement outlines a number of ke¥trategy for Roma integration and provided an ideal
principles for the promotion of integration in Ireland. opportunity for the state to examine and address the
These principles are as follows: integration of the Roma in Ireland.

As discussed above, the European Commission
¥ A partnership approach between Government an%ompelled Member States' to adopt and develop
non-Governmental organisations as well as civil ationa) strategies, to address the integratibe of
society bodies, to deepen and enhance the Roma in line with the EU Common Basic Principles
opportunities for integration. on Roma Inclusiotf® These strategies sought to

actively contribute to the social integration ohd&Ro



into mainstream society and to eliminating seigregat ~ countries, the Advisory Committee notes that major
where it exists. The strategies were to fit ito an problems faced by them as regards discrimination,
contribute to the broader framework of the Europe access to health care, employment and housing

2020 strategy and should therefore be consistent with require focused attention and specific policy measures
national reform programmes. by the authoriti&s.

When developing national Roma |ntegrat|on n the following section we will critically adsslaads
strategies, Member States were required bear in mi % ma Integration Strategy.
the need to set achievable national goals for Roma
integration to bridge the gap with the general ~
population. The goals had to address, as a minimurtfelandOs National Roma Strategy B
the four EU Roma integration goals relating to accesscritical analysis
to education, employment, healthcare and housing.

The European Commission and the Europea 011. It includes relevant strategies that already exist

Roma Policy Coalition have strongly criticised under the Programme for Government (March 2011),

Member States strategies overall, revealing that Om[ﬁe National Reform Programme for Ireland under the
of them [are] so deeply flawed that they cannot evei.:nurope 2020 Strategy, the most recent social

be regarded as a first step forward. They rEzﬂec'[partnershm agreemdotvards 2016 and the National

complete lack of political will. This complacescy i Action Plan on Social Inclusion 2007:201i6e four
neither acceptable nor sustain&BIE@ Commission . .
crucial areas of education, employment, heaklinchare

has also called on Member States to addrefs] ousing. It also mentions initiatives in placdéeén t

discrimination Oconvincingly® and Oto ensure that anti-
Same areas to assist the Roma community who are
discrimination legislation is effectively enfoited

. o citizens of the European Economic Area and dise lega
their territoriesO (ERPC, 2012).

) , ) ... residentin the country.
Many of the international human rights monitoring
X ; . The Irish National Strategy for Travellers and Roma
bodies have noted that the Strategy is not sufficient j

@011) is an example of a flawed strategy. Itysimpl
relation to the Roma. The Advisory Committee of the

Sestates and summarised strategies that are already in
Framework Convention for the Protection of National

N . ) place’®? Although the document is principally
Minorities Opinion notes with regret that: . X .
concerned with IrelandOs indigenous Traveller

Although the Roma are given mention in the title obmmunity, there are some references to nondiravell
the National Traveller/Roma Integration Strategy Roma (migrant Roma) as Weélin the education
adopted in 2011, and there is some reference to section but only linked to developing proficiency i
selected initiatives addressing their specific need#heHanguage and again briefly under employment and
policy on Roma has not been given due attentionfwusing. However there is no mention of Roma under
the authorities. While recognising that Roma are fdealth despite the Health Service Executive (HSE)
most part recent migrants from other European child protection concert.

IrelandOs national Roma Strétegas produced in

184 The Convention is available on the website of the Council of Europe at http://conventions.coe.int/Treaty/en/Treaties/ Html/185.htm
185 Boucher Gerry Ireland®s Lack of a Coherent Integration Policy Migration and Citizenship Research Initiative, University College Dublin Volume 3 Issue 1 Spring 2008.
186 policy Statement: Migration Nation accessed at: http://www.integration.ie/website/omi/omiwebv6.nsf/page/aboutus-migrationnation-en

187 Department of Justice, IrelandOs National Traveller/Roma Integration Strategy (2011), available at: http://www.justice.ie/ga/JELR/Ireland%E2%80%99s%20National%:
20Roma%20Integration%20Strategy%202011.pdf/Files/Ireland%E2%80%99s%20National%20Traveller%20Roma%20Integration%20Strategy%202011. pgf (date acc
April 2013}.

LlJ

188 The 10 Common Basic Principles on Roma Inclusion were presented at the first Platform meeting on 24 April 2009. They were annexed to the Council conélusions of ¢
They comprise: 1) constructive, pragmatic and non-discriminatory policies 2) explicit but not exclusive targeting 3) intercultural approach 4) aiming for the r?instream !
awareness of the gender dimension 6) transfer of evidence-based policies 7) use of EU instruments 8) involvement of regional and local authorities 9) invoyement of c
active participation of Roma.

89 European Roma Policy Collation (ERPC) Chair, 2012.

190 http://www.coe.int/t/dghl/monitoring/minorities/3_FCNMdocs/PDF_3rd_OP_lIreland_en.pdf

191 hereinafter The Strategy.

192 Murray,Colette A Minority within a Minority? Social Justice for Traveller and Roma Children in ECEC,European Journal of Education,Vol. 47, No. 4, 2012.
193 See The term ORomaO in the Introduction for a discussion of the term and its usage in this report.

194 pavee Point and Health Service Executive (R&Ex (@0hhunities in Ireland and Child Prosebtiati@®ublin, Pavee Point & HSE).

IN FROM THE MARGINS b R

~
.



Chapter 8elandOs Legislative and Policy Framework

IN FROM THE MARGINS B ROMA IN IRELAND

~
N

The Strategy does note that the Roma communitgrganisations. In addition, while it was accuoate t
in Ireland are EU citizens and as such have the sadwscribe non-Traveller Roma in Ireland as entitled to
rights Qas any other citizen from their courtrigiof the same rights as any other citizen legally resident in
legally resident in the StateBowever there are clear the State, the experiences of NascOs sensoggessrs
disadvantages to the lack of attention to non-Travelléhat Roma who live in Ireland deal with specificso
Roma in the Strategy, as it shows a failure to articulad&racism, discrimination, poverty and social isolation
the unique issues and barriers Roma experienceiimways that had not been appropriately documented
Ireland and the lack of targeted policies and initiatives analysed in the development of the Strategy. While
to address those issues. Additionally, it is unclear frasome of the barriers Roma experience overlap with
the Strategy whether Roma are entitled to partake those experienced by the Traveller Community, many
initiatives and schemes aimed specifically di€figve of the them are distinct and relate to their miguaoh
for instance membership on the National Travellenomadic status. Finally, there is little or narelse
Monitoring & Advisory Committee. The Framework conducted by the State into Roma living in Ireland.
Convention for National Minorities most recent Until such time as a survey of Roma people living in
Opinion on Ireland noted in particular the lack of Ireland is conducted, the State will not be irsitigo
Roma on any consultative committé&es. to begin to consider what particular strategies are

It is our contention that in drafting IrelandOsindicated in respect of them. The design, implemen-
inaugural National Roma Integration Strategylteat t tation and evaluation of policies and projects should
Common Basic Principles on Roma Inclusionnot be based on preconceptions but on the actual
(CBPRI) were not adhered to, particularly in relatiorsituation of the Roma.
to the meaningful inclusion of key stakeholders such To develop a clear targeted Roma specific sinategy
as the Roma, local authorities and civil societfollowing actions are required by the Irish Govertnmen



1. The State must undertake research and a The manner in which Ireland drafted its Roma

meaningful consultation process with key Integration Strategy, coupled with the inadequate and
stakeholders, including civil society organisationsat times poor legislation in place to address the
social partners and academics; discrimination the community face, is a poor tiefiec

é’f IrelandOs stated commitment to equality anshhuma
rights. It also expresses a complete lack aigbalitl

to address the situation of the Roma in Ireland. One
consequence of the adoption of thissez-faire

3. Active participation of the Roma in the attitude by the state is the creation of an underclass of
development of the strategy must be sought people and a deepening of the social divide in Ireland.
This could have a detrimental impact on the future of
young Irish Roma who are growing up in a state that
has essentially abandoned them. Neither legislation
and policy alone are sufficient to address the situation
of the Roma in Ireland, what is required is robust anti
5. Specific measures must be set down to addresdiscrimination laws, underpinned by a clear policy
the discrimination and racism experienced by thecommitment and action to effectively integrate the
community. Roma into Irish society.

2. Regional and local authorities must be involve
in the design, monitoring and evaluation of the
Strategy

4. We must develop a Strategy that takes into
account the complexity of the issues facing the
Roma b as distinct from Traveller B people living
in Ireland;

19 National Strategy, p. 3
196 http://www.coe.int/t/dghl/monitoring/minorities/3_FCNMdocs/PDF_3rd_OP_lIreland_en.pdf, p. 2
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Chapter Roma in Ireland B Findings and Discussion

4.1INTRODUCTION

This chapter will look at our findings in relatmthe

structural discrimination experienced by the Romi

Ireland. While discrimination in general is about t

social exclusion of groups based on preconce

conceptions and functions via direct and indir

means such as racism, xenophobia, etc., struc

discrimination relates to the ways in which legislai

m_stltgtlc_)nal and ;omal norms can func_t|on. togrbs_c Research Data Collection Methods

discriminatory intent. Structural discriminatio

against the Roma means that, in practice, theonducted in the Public Library in Blackpool, and

legislative and policy framework at international, E4he sessions were recorded and transcribed. Where

and Irish levels are failing to adequately address D aie@dessary a member of the Roma community trans-

indeed colluding in B the ongoing marginalisation ofated for other members.

the Roma community. Structural discrimination can  Additional findings come from an analysis of NascOs

be open or hidden, intentional and unintentiondl, b case work, compiled over two years of work with

its consequences enforce the exclusion of maeginaliRoma clients. For the purposes of this report Nasc

communities, resulting in inequality. focused only cases where there existed an underlying
These findings for this report are based on datdght or entitlement to the right claims. Between

acquired from targeted questionnaires1 (N=20% focuMarch 2011 and January 2013 a total of 33 cases of

groups (two focus groups of 8 men and 12 womerRomanian clients who identified themselves as Roma

total (N=20)) and semi-structured interviewssought advocacy at Nasc. The majority of the cases

conducted during the questionnaires (N=6) with Nasgealt with were related to employment and access to a

clients from the Roma community. As an NGO base@ocial protection payment.

in Cork, this research necessarily focused on findingsin January 2013, a review of the cases was carried

ascertained from the Roma community living in Corkout. Of the 33 cases considered, 9 resulted in a

However, through our communications with othersuccessful outcome with no current ongoing issue; 10

NGOs working with the Roma such as Pavee Poiniresented at our drop in service seeking basic

Travellers Centre, Crosscare Migrant Project and thaformation or were deemed to have had no

Irish Network Against Racism (ENAR lIreland), weunderlying right to the service, or social protecti

believe the findings can be generalised to teflect benefit sought; 7 applications were lodged and

common experience of Roma living in Ireland. remained pending; and the remaining 7 cases were
Nasc also conducted an interview with thereferred to other appropriate services or agencies.

Executive Director of the European Roma RightSpecific issues emerged from the review based on

Centre who provided insight into the structural clientsO interactions with other agencies, including the

litigation and advocacy available to Roma clients inRepartment of Social Protection, the Department of

European context. NascOs Roma Rights Officer n@iterprise, Jobs and Innovation, F¢S, An Garda

Mr. Gergely in Budapest in October 2012 whilerfgmi  S’ochina and other agencies.

the documentary ORoma B From Huedin to HereO. When analysing the files we identified the folipwin
Questionnaires and interviews were conducted ahemes occurring in relation to Roma clientsO

a one-to-one basis by NascOs Roma Rights Offigateractions with these agencies:

They took_place either in the Nasc of_fice in Cork City¥ Whether there had been an erroneous refusal of an

Centre or in the Blackpool Community Centre. This

centre is in the north of the city which is anwinese

the majority of the Roma community in Cork live.

Nasc, working in cooperation with the Citizens

Information Centre in Blackpool, operated a drop in¥ Whether a complaint had been made

clinic from this centre to address the specific needs ©fyhether there had been an unreasonable delay in
the Roma community in Cork. Focus groups were providing a decision

application for employment, housing, healthcare
and social protection

¥ Reasons given for this refusal



¥ Unreasonable information requests conflict with the law. The manner in which the @ard
interact with members of the community who through

no choice of their own have to beg to put food on the
¥ Whether the individual felt discriminated, harasse@ame for their children is also considered in this

or victimised when accessing the service

¥ Delays in implementing decisions

chapter.

o o The research explored 7 key areas that we have
These became the criteria for determining strlicturgyantified as presenting particular barriers to

discrimination. We also noted from case files Whem?f’itegration for the Roma community and are areas

a client had experienced the following impacts relatgghere structural discrimination occurs. The fisding

to their case: are thus organised under these 7 key areas, including:
¥ Risk of Homelessness 1) access to employment, 2) education, 3) healthcare,
4) housing, 5) social protection, 6) treatment by the
Garda’, and 7) treatment of Roma women.

The first four areas outlined above come within the
scope of RED and the Equal Status Acts in the Irish
¥ Use of criminal begging legislation by the Garda context (see Chapters Two and Three). They are also

S'ochina in line with the EU Roma integration goals (discussed
¥ Retention of Identity documents in Chapter Two) which identify access to employment

education, healthcare, and housing as key drivers for
We then identified 12 clients that have experienceg,e syccessful integration of Roma. Minimum

particularly poor treatment and their case stales  siandards in these areas should be based on common,
been used in the relevant sections of this report. The&?mparable and reliable indicators and their

cases were considered to be the most complete apghievement is important to help Member Statés reac
indicative of the difficulties repeatedly enceenhtey 1o overall targets of the EU Framework for the
the clients qttgndlng Nasc, based.on the abeveacrit national Roma Integration Strategies (see Chapter
The remaining cases also included areas o) Additionally the findings look at accessdials

discrimination but were either incomplete or referre‘ﬂ)rotection treatment by the Garda’ and the ethnic
to another agency so they have not been included mofiling of Roma women, as in the course of the

the findings. B research conducted in compiling the report these ar
All 12 cases were identified by NascOs legal teany as, highlighted by Nasc clients.

having an underlining eligibility for the service o
social protection payment applied for. In our review
Nasc did not consider cases where there was
underlying entitlement to such a payment or servict
Through our work, Nasc would have considerabl
experience in assisting migrants in vindicating a wic
range of their rights and entitlements. The daadyg c
highlight the structural discrimination faced ley th
Roma when trying to vindicate and access their bas
rights and entitlements.
There are a number of Roma who came to Irelankey Areas of Structural Discrimination
following the accession of Bulgaria and Romania and
as such this cohort are debarred from accessigg a r
of services including social protection, education and
training, and social housing, unless they are employédZFI NDINGS
in the State. In NascOs view, this group of Rema #@verall the findings point to the existence/prevalence
extremely vulnerable and in many cases destitutef,both individual and structural discrimination faced
compelling them to engage in strategies for $urvivdoy the Roma across a number of areas. The case file
such as begging, that can at times bring them intquestionnaires, focus groups, interviews antlidaese s

¥ Destitution
¥ Child Poverty
¥ Employment Issues
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articulate the difficulties Roma clients experiencef Romanian and Bulgarian nationality were faced
accessing their basic human rights. Issues include thigh a significant employment barrier until February
prevalence of what Nasc would consider as dispropd12. Although previously eligible to apply foumsy
ortionate delays and maladministration, and then Ireland, with the accession of Romania in 2007,
subsequent impact that this has upon the RomagleadiRoma individuals of Romanian or Bulgarian origin
to loss of employment, homelessness, deprivation,wkre now no longer afforded that option (this is
health and child poverty. Differential treatmend by discussed in detail in Chapter One). Of the 12 cases
number of statutory agencies including: F¢S, théuighlighted in this study, 8 individuals originally
Department of Social Protection, Department of Jobsarrived to Ireland as asylum seekers. Thus this policy
Enterprise and Innovation, An Garda S’ochina andhange affected a significant number of Nasc clients.
Cork City Council, was a common theme that emerged With accession, Romanian nationals were now EU
in the research. This is illustrated in the fallgwi citizens with the same rights as all other Ednstiz
comment from one of the focus groups: residing in Ireland. However in contrast to the 2004
accession where Ireland permitted open access to the
Yes we are treated badly, like when we go there labour market, the State restricted access to labour for
[e.g. Social Welfare Office], they say they donOt Haeemanian and Bulgarian national following their
time to attend to us. accession in 2007. As a result of the remova of th
(Focus Group comment) work permit restrictions in July 2012, Romanian and
Bulgarian nationals now have free access to the labour
This was echoed in Nasc questionnaire results witharket.
90% of respondents revealing that they had felt As illustrated in Chapter Two, this is a community
discriminated against when dealing with orgamisatio that is characterised by low levels of educatidovan
and public bodies. When the results of female respoliteracy rates, making the majority of those Roma
dents are considered separately this percentage rosactovely seeking work tending to fall into lovieskil
an alarming 100% . labour. These are virtually impossible jobs tm get
Difficulties with counter staff were mentioned difficult economic times. Yet even within thiosett
repeatedly in the course of the interviews anthe labour market, Roma experience significant levels
guestionnaires. Participants in the questionmnares  of discrimination from employers. One Roma client
asked if, when dealing with organisations responsibieported hiding his Roma identity in order to get
for the provision of social benefits (e.g. social welfamnployment.
healthcare), they felt that they treated diffgrizath Many participants in this research described
those of other ethnic groups in Ireland, an algrmindifficulties in accessing employment in Ireland and
100% of participants answered OYesO. We find trsesre linked this to discrimination experienced when
figures an astoundingly strong condemnation of thoking for work:
provision of much-needed services to this community
however this supports our experiences when awdyocati
on behalf of Roma in social assistance applications.

| was out looking for work some day. They looked at
me and they saw | am from Romania. | was turned
down. ItOs really hard for us.

_— . F
The findings are now discussed under the key areas (Focus Group Comment)

This sentiment was echoed by many of our Roma
clients throughout the research. In our experience
working with this community, we see that Roma men
4.2.JACCESS TO EMPLOYMENT particularly want to work and actively seek employ-
In this section we address the barriers in agcessiment. Employment is closely linked with social
employment as identified by Roma. As was noted istanding within the community, and particularly
Chapter One, the majority of Roma in Ireland haveRoma men who gain employment are seen to have
migrated to Ireland from Romania and Bulgariahigh social status. Our work with the community and
all of the Roma clients Nasc have worked witlour research indicates that Roma men are discrim-
originate from Romania. As stated previously, Romiaated against by employers. This makes it difficult to




CASE STUDY 1
APPLICATION FOR A WORK PERMIT

Arthur, a Romanian national and member of the Roma community, arrived inlreland in March 2006
and applied for asylum. He informed Nasc that his application for asylum was moot following the
accession of Romania to the EU in 2007. Arthur was employed in the State for two years from
September 2007 to September 2009. He informed that neither he nor h is employer were aware that
he was required to hold a work permit. In the course of our clinic work, we found this to be a common
issue for both employers and Romanian and Bulgariannationals. Arthur was informed of this
requirement upon renewal of his contract by his employer. He was forced to stop workand apply for a
work permit to the Department of Enterprise, Tradeand Employment. His employer agreed to reemploy
him once the permit was issued. The application wassubmitted on September 2009. Following a delay
of 16 months in the processing of the application, the work permit was final ly issued on the 14th of
December 2010. Arthur did not receive any social assistance payment during thistime.

In January 2011, ArthurOs place of employment closed. As each employment perinis registered to
a specific employer, this rendered Arthur®s work permit invalid. Arthureturned the work permit to the
Department in August 2011.

Arthur found further employment on October 2011 and an application for a work permit was
submitted by Nasc on his behalf. Although the wage requirement of ! 30,000 per annum was not
satisfied by the employment offer, Nasc requested that, in consideration of his employment history in
the State and his status as an EEA national, the application be accepted as anexceptional measure.
The Department agreed to accept his application for processing. However, Arthur once again
encountered an inordinate delay of over 9 months in the processing of his applcation. By July 2012
when the requirement for an employment permit was ifted, a decision had still not been reached
regarding ArthurOs application. As Arthur no longer required an employemt permit, Nasc requested a
full refund of the ! 1,000 processing fee paid by Arthur on submission of the application. This was
provided after 4 months of repeated requests by Nasc.

attain and retain work work and creates a knock oqualifications, poor educational attainment, aed th
effect where all other rights and entittemenexdanple  high salary threshold 27,000 and later 30,000).
access to social protection, begin to fall, leaeingers  Participants in the study said that they encountered a
of the community at high risk of poverty and déstit marked reluctance amongst prospective employers to
employ Roma.

Through our work with the community we are of
the view the majority of Roma males are very keen to
work, to support their family. During the courdbef
Between 2007 and 2012, Romanian nationals weiaterviews many expressed great pride in the fact that
given only restricted access to the labour nfdrkgt.  they had worked previously in Romania, a factor that
were required to apply for an employment permiseemed to increase their social standing within the
subject to the Employment Permits Act 20@&d community. They experienced great difficulties in
20068 Owing to their unique status as EEA accessing employment in the Ireland for the reasons
nationals, Romanian and Bulgarian nationals wereutlined above. This is exemplified by the fact that of
treated more favourably that non-EEA nationals andll of those interviewed during the course of the
were exempt from satisfying certain employmeniesearch, only 1 attained employment that fitaHe w
permit cond-ition3?® Despite the more favourable permit criteria. Once that hurdle was crossed the ¢
treatment, the Roma struggled to attain employmentpplication process was then plagued by unreasonablé
This difficulty was expressed in the focus groupslelays, leading eventually to a loss of employment onz
questionnaires and in the one to one interviews. Th&vo occasions for the same individual (see Case Stud%
main reasons cited were a lack of suitable s&ills al). The lengthy delays in processing work permit o

The Work Permit System As a Barrier to
Employment

RGINS B

7www.djei.ie/publications/labour/2003/employmentpermitsact. pdfwww.djei.ie/publications/labour/2003/employmentpermitsact.pdfwww.djei.ie/puincations/IabéJr/ZOOi%/er’r
permitsact.pdf

98www.djei.ie/publications/labour/2006/empp&0bitsait@w.djei.ie/publications/labour/2006itsagtp@as. pdfwww. djei.ie/publications/labeun{gi6iitsact2006.pdf

199They were not required to fulfil the labour market means teat, the ineligible jobs category was less onerous, employers were not required to satisfy the requffement that
50% of their employers were non BEEA Nationals. z
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applications for EU citizens entitled to work is a cleadeprivation of this cohort of Irish citizen chii@full
indication of structural discrimination. enjoyment of his/her rights as EU citizens agasvell

In this case, repeated and undue delays innequal treatment when contrasted with similarly
processing of the work permit ultimately resuited i situated third country national parents of Irish citizen
the loss of employment. This particular client washildren. Here again we have to question the
married and had five children to support and in theliscriminatory nature of the StateOs initial pdiici
intervening period was reliant on family membdrs anprevented lIrish citizen children of Romanian and
St. Vincent De Paul. The delays encountered in thiBulgarian national parents, a sizable number of who
case were way in excess of the delays experitheced iwere Roma, from attaining a secure and sustainable
processing of work permit applications for non Romaesidency.
clients, which in our experience takes an avérage o Following this positive development, we continued
6D9 weeks, leading to a finding of structural discrinte lobby for full and free access to the labour market
ination. As delays of this magnitude and nature resutr all Romanian and Bulgarian nationals and in July
in employers being reluctant to employ Roma ar othe2012 the Department of Jobs, Enterprise and
work permit required individuals, it raises thstiue  Innovation lifted the restrictions on labour market
of whether or not this is a deliberate policyésgh access for both nationalities. Whilst this is very
straitened economic times. welcome change and one that was met with joy by the

This case study additionally demonstrates the ladkoma access to suitable and sustainable employment
of clarity in the employment permit process widzh | will only improve if adequate adult education and
to considerable confusion for members of the Romaaining supports are provided for the Roma. This is
community and their employers. It became evidendiscussed in more detail below.
during the course of this study that, prior to 2012 Although the majority of Roma clients when
some members of the Roma community engaged attending Nasc prior to February 2012 sought advice
employment with the understanding that as Europeaand representation in relation to an employment
nationals, they were entitled to enter the labour forggermit application, only two clients satisfied the
without a work permit or they believed their enaploy requirements to apply for awork permit. Only one of
had acquired a work permit on their behalf. Wherthese, as highlighted in the case study above, was
they were discovered to be working illegally, theimccepted. This clearly indicates that contrary to
employment ceased and they were ineligible for ampppular stereotypes, Roma are seeking to engage in

type of social protection. employment in the State even as they encounter
A comment from a member of the focus groupsnstitutional barriers to acquiring employment. It
emphasises this: emphasises the multiplicity of issues Roma egperien

. igrants coming from situations where they were at
| have been here since 1980. | have a daughter Wrﬂg . .g . y
one stage eligible to claim asylum, where they lack
works here...l used to work here too but when the . z. .
~ . ducation, training and other resources, traristates
found out that | donOt have a work permit, they . L . i
a barrier to attaining jobs that fit the necessary criteria
stopped me. .
(Focus group commei#) for a work permit. The few Roma who do manage to
group acquire jobs face structural discrimination iissioge
Difficulties in obtaining a work permit not only the necessary documentation to do so. In addition, in
impacted Roma individuals but also their dependerd community where the literacy level and
families. As discussed in Chapter One, Nasc arguddcumentation available to the applicant may not be
for the removal of work permit conditions based orsufficient, their lack of awareness of their rigtits
the European Court of Justice (ECJ) judgement imegulations caused them to be vulnerable to &imutoit
Zambrano v Office National de IO&fipMasc by employers. Thus, the barrier to integratiorthieat
contended that the continuing restrictions on fccegmployment permit requirement caused for an already
to the labour market for Romanian and Bulgarianvulnerable community had far reaching implications
parents of Irish citizen children amounted to thefor the participants in this study.



Employment and Roma women We donOt need any work permit but we still get the
same treatment as before. When we apply for a job,

we donOt get a reply.
(Focus Group comment)

Roma women experience unique and multiple barriers
to accessing employment, both from within and
outside their communities. Roma culture traditipnal
identifies womenOs role as primarily in the hom€Jearly, this is a group who require significant
taking care of the family and minding children. Theattention in order to to develop their capacitids a
majority of Roma women throughout Europe tend toeducation levels, be able to seek employment and
marry and have children very young and rarelyeengagffectively integrate into Irish society.
in secondary or third level educat®in the Irish
context, Roma women can be quite isolated frém Iris
society, thus they very often have poor English skiIIS.(alf'Employment
This means they are often ill-equipped to engage Even before the removal of the employment permit
employment outside the home. Begging is prevalenéquirements Romanian and Bulgarian nationals were
amongst Roma women as they often have npermitted to enter into self-employment without
alternative sources of income. obtaining Business Permis&ioim the State. The

The lack of access to employment experienced fipdings of the questionnaires conducted revhated t
Roma women and the consequential vulnerability asnly one Roma client out of twenty participants had
Roma and Traveller women is specifically noted in thever been self-employed. Additionally, none of the
Framework Convention on National Minorities Roma women who had completed the questionnaires
(FCNM) Advisory Committee Opinion on or focus groups had engaged in self-employment.
Ireland?®®The Committee notes the adoption of the  Therefore although this option was available, the
National WomenOs Strategy 20078216 calls on  support structures necessary for a member of this
the authorities to pursue developing, resourcthg arcommunity, to avail of the self-employment option
implementing programmes in co-operation withwere not in place. Difficulties in this area can be
Traveller and Roma women, with a particular view t@aommon amongst migrant communities due to a
establishing effective strategies for womenOs empowafiety of factors such as language and liteméexsba
ment and equality. It is notable that women are onlyack of understanding about regulations regarding
mentioned in the National Traveller/Roma Integratio entrepreneurial enterprises, lack of access t® micr
Strategy in relation to access to health, andnonly credit, lack of sufficient local and national nésito
relation to Traveller womenOs hé&4lth. provide a client base. A recent study conducted by the

A review of our case files indicate that none of thimtegration Centre called for more support foranigr
Roma women who attended Nasc since 2011 inquirezhtrepreneurship, as it is seen to be a key afspect
about employment or work permit related issueg. Onleconomic integraticf’ That members of the Roma
one woman in the Focus Group had previoushcommunity experience significant barriers in this
worked and experienced difficulties in getting a workegard seems evident from the questionnaire asd foc
permit. A number of women in this study expressedroup results.
their difficulties in accessing employment despite the
absence of the work permit restriction:

200 The fact that this client suggested they had been in the State since 1980 implies that they most likely submitted an asylum application and that this application was pote
pending until the accession of Romania in 2007.

ND

201 Case C-34/09, Gerardo Ruiz Zambrano v. Office national de I'emploi (ONEm) judgement of the Court of Justice (European Union).

202 ODIHR, Press Release: On International WomenOs Day, ODIHR Director stresses role of education in improving situation of Roma and Sinti women (2013
http://www.osce.org/odihr/100034.

203 http://www.coe.int/t/dghl/monitoring/minorities/3_FCNMdocs/PDF_3rd_OP_lIreland_en.pdf

204 http://www.justice.ie/fen/JELR/NWS2007-2016en.pdf/Files/INWS2007-2016en.pdf

205 National Traveller/Roma Integration Strategy (2011), p. 15.

206 A non-EEA National who intends to comentorilelaiadsistablish a business will requimgssiepef the Minister for Justice and &Edoaliy©Business Permission0).

Non-EEA nationals applying for business permission must create employment (other than their own) and sh@9(®eeboahiovestment of
http://www.inis.gov.ie/en/INIS/Pages/WP09000012

207 The Integration Centre, Migrants and the Irish Economy (2012), available at: http:/Awww.atlanticphilanthropies.org/sites/default/files/uploads/report-migrantsirish-econo
(date accessed 11 May 2013). z
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Empirical evidence and research on the sociconsidered were deemed to have an underlying
economic situation of Roma support the abovedmdin entitlement to the benefit claimed.
and show that there is a significant gap between their In the course of the research two persistentisdiuct
employment rate and the rest of the population. Fobarriers were identified:
example, the World Bank found that Roma
employment rates (especially for women) fall well
behind those of the non-Roma majcfityThis 2) the availability to work requirement

her with the findi f thi h iredi
together with the findings o th rgsearc irecoat The reportPerson or Numberi?authored by Nasc,
the EU Framework target for Ocutting the employment . . L
rosscare Migrant Project and Doras Luimn’ revealed

gap between Roma and the rest of the poptﬂ%ﬂtionQ{hat migrants in general are experiencing a number of
will require substantial efforts from EU Member g g P g

. . . L barriers in accessing social protection. These include:
States, including Ireland. It is clear from thedieds g P

.Ipoor information provision, verbal abuse, processing
however that access to employment for Roma requires .
. lelays and lack of knowledge about the rights and
access to education and resources as well ag tackli_ . ) . .
o . entittements of migrants to accessing social
structural discrimination in employment agencies an rotectior?’3
bodies and lack of understanding and awarenegs T o
o We have found that the situation is amplified for
amongst employers and the Roma community itself . . .
. . . the Roma. A number of barriers have been identified
An integrated, multi-agency strategy is necegsary.t
. . .__._“.in the research here; a lack of knowledge about the
break the cycle of social exclusion and marginalisation . . . . =
. : complexities of Romanian and Bulgarian nationalsO
of this community. . .
rights and entitlements amongst counter staff and
deciding officers, significant delays in the pragessin
of applications, obstruction in the processing of

applications, a marked resistance to grant a payment

4.2.2ACCESS TO SOCIAL PROTECTIGéthe Roma, misapplication of the Habitual Residen

From an overall view of the 33 case files wdlynitia Condition (HRC, verbal abuse and discriminatory
reviewed for this report, there were 18 applisdtion behaviour and excessive requests for additional and
social protection. In the context of the Romaighis Unnecessary documentation.

the single greatest issue presenting in Nastimécgl For example, one comment from a focus group was:

2 of the social protection applications were for rhey ask us to come indefinitely and at the end they
Supplementary Welfare AllowafoSWA), 5 were tell us we are not entitled to allowance.
for disability allowance, 1 for Carers Allowance, 6 for (Focus group comment)

Job Seekers Allowaite for Child Benefit and 1 for

Social Housing. Additionally 4 clients submittedAt times, Roma clients were subject to racist cusme
applications for an Emergency Needs Paymenffom counter staff in a Social Welfare Office. When
a payment in place to assist applicants when thé&§gscribing his interaction with front line sta, man

are in crisis and need a payment urgéhilif.cases  in the focus group commented:

Yes. | was told to go to my country to apply for your
own payments.
(Focus group comment).

1) the habitual residence requirement

Habitual Residence Condition

Through our client work, we have found that the
HRC is often the first point of refusal for Romassc
all applications for social protection payments.
To qualify for a social welfare payment in the State
a member of the Roma community, as with all EU
Applications for Social Assistance Schemes migrants, must be deemed to be habitually resident in



the State. The HRC was initially introduced by the The habitual residence requirement is strongly
government in the context of EU enlargement and thknked to access to employment, the barriers to which
accession of new Member States int2@04revent  have been discussed above. The misapplicatieseof th
what was commonly termed Owelfare toé#i$mO. conditions, as well as a lack of knowledge afout th
order to be deemed habitually resident, the applicantrriations on residency rights for Romanians and
has to fulfil the following five criteria: Bulgarians, creates significant barriers for Roma
seeking to access payments. It is our view that the
habitual residence condition is used in a deBberat
manner as a means to deny the Roma benefits to
which they are entitled. This contention is supported
2;?: length and purpose of any absence from tl‘l)y the fact that the majority of applicationsrargeg

upon appeal. The use of the rule in this manner for
this vulnerable community results only in perpetuat
poverty, deprivation and social exclusion.

The following 2 case studies below (Case Study 2
and Case Study 3) highlight how misapplicatidreof t
Habitual Residence Requirement can impact upon an
|nd|V|duaI and their family members.

AII 12 clients highlighted in the case studies in this
report were initially refused access to social protection
on the basis that they did not meet the habitual
residence requirements. From these, only one case
remains pending, while the other 11 were all found to
be habitually resident on app&allhese clients

ad significantly different immigration statuses,
backgrounds, periods of residence in the State, family
c ircumstances and employment histories but all
experlenced a strikingly similar process of rafusal
Irst instance then a grant of the benefit on appeal. All
incurred significant delays leading to further compli-
cations and extreme deprivation and hardship for

a) the length and continuity of residence in the
State or in any other particular country;

c) the nature and pattern of the personOs
employment;

d) the personOs main centre of interest; and

e) the future intentions of the person concerned a
they appear from all the circumstafi€es.

The habitual residence condition is unlike other
qualifying criteria for social protection in that its core
element is the level of connection to Irelandi@cen
of interestO). This is less amenable to accurate
objective measurement than other qualifying ariteri
such as income, age family status or #hiess
Application of the test is a complex process that mu
be carried out by looking in the context of all the fact
of the case; even then it is still open to théngary
opinion of deciding officers.

208 World Bank, Roma Inclusion: An Economic Opportunity for Bulgaria, the Czech Republic, Romania and Serbia (2010).
209 EU Framework for National Roma Integration Strategies, available at: http://ec.europa.eul/justice/policies/discrimination/docs/com_2011_173_en.pdf

210 The Supplementary Welfare Allowance scheme and its related supplements were previously administered by the Health Service Executive. From 1 October 2011, this
transferred to the Department of Social Protection. Community Welfare Officers who administered the payment are now employees of the Department of Social Protect
referred to as the DepartmentOs representatives.

21 Section 141 of the Social Welfare (Consolidation) Act 2005.

212 Eligibility for an Exceptional Needs Paythertissiation of the Community WelfareuQffegebeyeligible for an Exceptional Needf Payrasntiving in the State /
You satisfy a means test / You have applied for any other benefit or allowance you may be entitled to / You have registered to work with F¢S (if you are of working age)

213 Crosscare, Doras Luimn’ and Nasc, Person or Number? Issues Faced by Immigrants Accessing Social Protection (2012), available at: content/uploads/2012/05/Persor
Number%?20report%20Feb%202011.pdf (date accessed 13 May 2013). o

214 ANNEX VII Act of Accession: Transitional measures, Romania - particular relevance outlines the transitional provision which temporarily limits Directive 20(7_4/38/EC (th
citizens of the Union and their family members to move and reside freely within the territory of the Member States).

215 See s.246 of the Social Welfare Consolidation Act 2005. S.30 & s. 30 of the Social Welfare and Pensions Act 2007.
216 This inserted an additional subsection into s. 246 of the Social Welfare Consolidation Act 2005.

S B ROMA IN IRE

217 Crosscare, Doras Luimn’, Nasc, Person or Number? (2011), p. 20.

28 From these 11 cases all applicants were, at some point in the application process, refused on the basis they were not deemed to be habitually resident in tie State. Init
by Deciding Officers to refuse the client on the basis of habitual residence were then appealed to the Social Welfare Appeals Office. In order to appeal a degision, it is r
get a written refusal from the decision-maker which he or she is obliged to provide under Article 191 of the Social Welfare (Consolidated Claims, Payments=nd Control
2007 [ S.I. No. 142 of 2007]. The written refusal has to set out the reasons for the refusal. An appellant must then submit an appeal form and indicate on th% form whet
wishes to attend an oral hearing regarding the case. In the absence of an oral hearing the decision will be based solely on the written evidence provided t0§1e Chief A
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CASE STUDY 2
APPLICATION FOR CARERS ALLOWANCE

Rachel entered the State in 1998 and submitted an asylum application. When Rachel presented at
Nasc in 2011, she was not aware of the status of this application. Nasc contacted the solicitor who
had represented Rachel on her asylum claim and wasnformed that the application had remained
pending until 2007 when Romania acceded to the European Union and was now moot.

Rachel was in receipt of Carers Allowance for her two disabled children, from 199 to 2011. In
June 2011 RachelOs Carers Allowance payment ceased as she was deemed not to meet the halit
residence requirements. Rachel submitted an appeal in July 2011.

Nasc lodged an appeal on her behalf and also requeted a review of the decision from the local
social welfare office. Nasc queried the decision in light of the Guidelines for Deciding Officers on the
determination of Habitual Residence available fromthe Department of Social Welfare. These guidelines
outline the departmental policy on consistency of decision making, which states if a person has been
found to satisfy the habitual residence condition then that decision will st and unless it is clear that it
was an incorrect decision in light of new evidence or that there has been a significant change of
circumstances since it was given.

Nasc argued Rachel was considered habitually resident at the commencement of her paymenfor
Carers Allowance and that in order to receive the payment at first instance thedeciding officer would
have found Rachel compliant with the habitual residence requirement. Therefore, as there was no
indication that the claim was awarded in error there was, in our view, no bass in law for the review of
a claim on the grounds of habitual residence without the occurrence of a change ofcircumstances.

The appeal was successful and RachelOs Carers Allowance was subsequently reinstated in Asigu
2012. The delay of the application amounted to 13 months. This delay pl aced Rachel and her five
children (2 of whom are disabled) in severe poverty.

individuals and their families. In all of the successfiRrotection staff to grant the Roma a benefit payment
11 cases, while the decision to refuse habitlethces to which they are clearly entitfétdBehind every
was successfully appealed, the application &ir sociefusal and delay sits a family that are expegenci
assistance schemes were subsequently refused agatleprivation and poverty. It is notable that fotigwi
other reasons including: lack of documentation, notonsultation with St. Vincent de Paul in Cork, Nasc
satisfying the availability to work requiremer (th was informed that approximately 35 Roma faméies ar
non-provision of an employment permit), and being assisted by them. This support often provides
insufficient evidence of genuinely seeking employhe only form of financial assistance available to
ment, requiring a second appeal and oral hearing. members of the Roma community during this long
all of the cases reviewed the decision was dyentuahd arduous process.
overturned.

The fact that all 11 of th_ese cases wer(_e eventua X/ailability for Work
overturned on appeal points to the existence of
structural discrimination against the Roma within thdn order to qualify for Job Seekers Allowance , a
Department of Social Protection. It is our contentionclaimant must be deemed Oto be available for
that a misunderstanding or misapplication of theemployment. To prove availability, a person must
habitual residence condition alone does not providefovide proof of work readiness and work
satisfactory explanation for the refusal of an essentiiéparedness; they must also show evidence that they
payment. This becomes apparent when fresh reasdws/e looked for work. If a person is studying they are
to refuse were used once applicants were dedé®ed taleemed to be unavailable for work. The criteria for
habitually resident in the state. What emerges heredssessing availability for work is defined as follows: a
a marked reluctance by Department of Socigberson will not be regarded as being available for



CASE STUDY 3
REPEATED REFUSAL OF APPLICATION

Tom entered the State in 1998 and applied for asylum upon entry. He was granted permission to
remain in the State on the basis of his parentage of an Irish citizen child.

Tom had made repeated applications for Supplementary Welfare Allowance in 200 and 2011; all
were refused because Tom was not considered to be habitually resident in the Stateln January 2012
he attended Nasc and sought assistance. He explaind that he had submitted an application for
Supplementary Welfare Allowance repeatedly and hadeen refused. Following consideration of his
case, Nasc found Tom met the habitual residence requirements and began advocating ois behalf.

Nasc submitted an appeal of the Supplementary Welfae Allowance refusal in February 2012
outlining why Tom met the habitual residence requirements. In July 2012 Tom was deemed to be
habitually resident. However he did not receive anypayment. Instead in September 2012 he was
informed that his application had been refused again as he had no long termemployment record in
the state. This was the first time that his application had been refused on this ground. Nasc submitted
an appeal which included medical documentation demonstrating that during the period in question
Tom was unable to work due to illness. This appeal was disallowed on the same grounds he appeal
went to oral hearing stage in April 2013. Nasc represented Tom at the oral heaing and outlined TomOs
medical condition, job seeking efforts and habitual residence in the State. Tom was informed that the
appeal was successful in May 2013 and payment commenced.

It is apparent that the refusals of Supplementary Welfare Allowance from 2010 to July 2012 were
in error, as Tom was subsequently deemed to be hatially resident. The further refusal of TomOs appéda
relating to his period of unemployment extended the delay by 8 months. It is also noteworthy that no
new information was provided at oral appeal stage. The documentation that was previasly submitted
was accepted and considered sufficient to determineTomOs compliance with all requirements necessary
to receive Supplementary Welfare Allowance in the State.

As a result of the delays, Tom had been homeless foa period of two years. He now attends an
English language course and is actively seeking employment.

employment if he or she imposes unreasonab#vailable for work and is therefore not entitled to
restrictions on (a) the nature of the employment, (bbenefit. Work permits are tied to specific em@oyer
the hours of work, (c) the rate of remuneratign, (dand are not transferrable. If a Roma applicant held a
the duration of the employment, (e) the location ofwork permit in the past, this is not evidence f hi
the employment, or (f) other conditions of availability for work B it is merely evidence thatls
employment that he or she is prepared to &tept. previously employed. This application of the ieriter

In the 11 cases cited that were initially refused ois clearly incorrect and it would seem taltibee vires
the basis of habitual residence, payment wasl refuss the DepartmentOs own assessment criteria. 5 of the
in 6 of the cases that had been successfully appeatdases in the study never required a work permit
The reason given for the second refusal was thecause of the nature of their residency rightetrit
‘availability to work' criteria. still required by the Department to produce one. In

The availability to work requirement is interpretedall 5 cases the decision was overturned on further
by the Department as requiring all applicants to holéppeal.
or have held a work permit in the previous twelve The following case study (Case Study 4)
months. This clearly falls outside the Department@smonstrates the impact that this can have oreohild
own definition of availability for work as stabed@. ~ from the Roma community. It additionally illustrates
This places the Roma in a Ocatch 220 situation. A vibek complexities that can arise as a result of thei
permit is only granted if the applicant has foml;w  changed status in Ireland and the lack of under-
if the applicant has found work he/she is no longestanding by authorities.

HE MARGINS B ROMA IN IRELAND

=
219 FLAC The Position of EU Jobseekers in the Republic of Ireland In 2011, according to the Minister for Social Protection: (79%) Jobseekers Allowance refusgs related tc
nationals disallowed on the basis of the HRC. i

220 A claimant must be deemed Oavailable for employmentO under Art. 15 of the Social Welfare (Consolidated Claims, Payments & Control) Regulations, 200Z
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CASE STUDY 4
AVAILABILITY TO WORK

Ray, a Romanian national, had resided in the State since 2006 and was deemed labitually resident.

In September 2011, Ray submitted an application for Supplementary Welfare Allowance while his
application for Job Seekers Allowance was being proessed. RayOs application was refused on the
grounds that he was neither available for work nor genuinely seeking work.

In response, Nasc submitted extensive evidence of RyOs efforts to seek work and requested
information regarding how Ray could satisfy the avdability to work requirements as he met all the
requirements of the definition set out in Social Welfare (Consolidated Chims, Payments and Control)
Regulations 2007.

The Department of Social Protection stated that to be available for employment Ray must be in
possession of a work permit (as is required by law) to enable him to engage in lawfuemployment in
the State and therefore be available for employment.

Delays in appeals for a community with acknowledged low literaclgleve

. . . and language barriers.
The Department of Social Protection has its own guag

complaints proce¥3. Appeals about decisions in
relation to social welfare can be directed to the Social .
Welfare Appeals Office. If the outcome from the ocumentation
DepartmentOs complaints process or the Socia Welfa is accepted that many Roma may not have the
appeals process is not acceptable, a person can lodgfarsdard documentation required by the Department
complaint with the Office of the Ombudsman who of Social Protection. This is often the case with
can investigate Omaladministration® as deffreed inrarginalised groups. For example, few Roma have
Ombudsman Act 1980. This includes an action thabank accounts, rental agreements or utilitywzilish
was or might have been Oimproperly discriminatory@ye standard requirements as evidence of residency,
In October 2012, FLAC launched a report thatincome and means. This is because the Roma tend to
recommends comprehensive reform of Ireland's systdine as part of large extended families within the same
of processing appeals on refusals of social welfarea and often move from family to family, whioh is
applicationg?2EntitledNot Fair Enouglthe reportis  keeping with their cultural norms and traditions.
a legal analysis of how the appeals system meets basWwhen interacting with state authorities such as the
human rights standards on issues like fairnesBepartment of Social Protection they are interacting
transparency and access to justice. This repaoaith a body whose rules and regulations are governed
acknowledges that the appeals process is atlabykig Irish and Western European cultural norms and
of mechanisms that is sometimes confusing and hatréditions and it is here that two cultures collide. This
to navigateO and calls for support for appefiants dauses difficulty for the Department as the corynuni
terms of both information and representation. Incannot conform and hardship for the community
addition the current delays in the appeal syseem abecause of its inability to conform. Our researahlw
identified as a persistent problem. The reporisdrawindicate that there seems to be very little flexibility or
attention to the lack of time limits and the increase iunderstanding of this, resulting in as a culture of
the volume of decisioffd. The report calls for disbelief and a presumption that the Roma anegGhidi
significant steps to reduce the current delapg in t or not declaring income for the purposes of an
appeals process. application for a state benefit. The perception of the
In view of the acknowledged difficulties in theRoma as criminals, thieves and beggars serves to
appeals system and the complex application procedshumanise the community, as they are viewed as
the recurring refusals of applications and subsequantdeserving of assistance. This attitude maitskléts
entrance into the appeals system is a daunting processhe repeated refusal of payment on a number of



and the hardship it causes.

CASE STUDY 5
REQUEST FOR DOCUMENTATION/OBSTRUCTION

David has secure and sustainable residency in Ireland granted on the basis of his grentage of an Irish
citizen child, James. James is disabled; he has limited mobility and requires constant medical
attention. Following a breakdown of his marriage, David moved with his son from Ahlone to Cork in
December 2011. David had not secured accommodation in Cork and he lived with fanily members
and friends.

David submitted an application for Supplementary Welfare Allowance (SWA)n December 2011.
The SWA application was refused on the basis that [@vid had not provided evidence that he had
obtained a work permit in the State. As a parent of an Irish citizen child, David was not required to
hold a work permit to engage in employment. Additionally, a work permit is not proof of residence,
merely proof that the holder is eligible to work for the named employer.

Nasc appealed this decision on that basis and provided the requisite supportingevidence. In May
2012, the Department of Social Protection accepted NascOs argument but requiredurther evidence
that James was in fact Irish. JamesO original Iristpassport was not deemed sufficient and they
requested a OLetter from the Department of Justice and Law Reform confirminghe Irish citizenship
of the Irish child®. JamesO Irish citizenship derived from his birtfin the state in accordance with the
citizenship laws at that time. A letter of this nature is never provided u pon the birth of an Irish citizen
in the state.

In late June 2012 the Department of Social Protection requested the details of DavidOs work efforts
from February 2012. These documents were provided vthin the time allotted. In July the HSE became
concerned about DavidOs ability to adequately support his child financially as Dadiwas now homeless
and sleeping rough. James was being cared for by his sister who was living on limitedneans. Nasc
met with the social workers concerned and explained that there was a delay in DavidOs plication for
SWA. We assured the HSE that we were confident that David would eventually receiva payment and
they agreed not to move to place James in state care.

At this time David was forced to beg in the streets to support his son. Thiswas his only source of
income. The Community Welfare Office was informed of the urgency of DavidOs s#tion and the risk
that James would be taken into care at a substantial cost to the state. The Office esponded with a
request for further information, which included his sisterOs PPS nurber as he had resided with her for
a short period upon his arrival in Cork, as well asfurther bank statements. Finally they sought evidence
of DavidOs income and whereabouts for the past two years. All requested documentatiovas provided.
Finally payment was granted in September 2012, nine months after the initial application was lodged.
David now lives with his son James, in the home of a family member. James is attenéhg school and
doing very well. David is currently seeking employment and access to a F¢S course.

grounds; if one ground fails, than another one is used, It is important to note that in 11 of the case file
followed by repeated requests for unnecessary amghlighted in this study, Roma clients after an appeal
excessive documentation and information. It is onlhad been made, shown to be habitually residéet in t
through the persistence and expertise of adwhtes State and eligible to claim social protectionemn of
NGOs working with the community that a payment this, the lengthy delays and unnecessary docimnentat
is finally granted. Without the support of NGOsynan requests exemplify the structural discrimination Nasc
of the Roma would be destined to eke out a living owishes to bring to light. In addition to causing
the margins of society. The case study aboveg cleanhrdship and deprivation for families, these ofpes
demonstrates the excessive requests for docamentapersistent difficulties accessing State services result i
a mistrust of the system and ultimately act as a barrier.

to integration of the Roma community.

221 See: http://www.welfare.ie/EN/Publications/SW104/Pages/CommentsorComplaints.aspx
222 FLAC, Not Fair Enough: Making the case for reform of the social welfare appeals system (2012).
223 |n 2011 the average decision took 32.5 weeks.
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4.2.3ACCESS TO HOUSING uneasy bedfellows. Either by accident or design the

While the EU ODecade of Roma Inclusion® (ZOOBBma community are segregated and concentrated in

2015) and the National Roma/Traveller Strategy e small area. The findings from the focus groups

Ireland (discussed in Chapters Two and Three) ha\!/rédlcated that individual racism, structural discri

both established housing as a key priority area, thépé”ltlon In accessing social housing and risk of

. . . homelessness were the greatest areas of cottoern for

are currently no estimates concerning accessit@hou
) . o Roma.

for the Roma in Irelarf@ It is therefore difficult to - o

. . Many of the Roma who participated in this research
put access to housing in context on a national or local . ) i

L . Gexpressed difficulties when trying to rent private
scale. However, it is known that housing an i . oY i

. . Lo accommodation; experiencing discrimination asdraci

settlement are issues of particular signif-icance f

Roma at an EU-wide level. A large proportion otfrom landlords. For example one person commented

Roma in Europe have been identified as living i the focus groups:

colonies or settlements, that is, isolated habitats We have similar experience when we want to get a
characterized by severely inadequate conéfitions. house to live in, when the landlord finds out that we
Poor housing conditions include inadequate access toare Romanian, he wonOt give us the house.

public utilities such as water, electricity crghaon- (Focus Group comment)

sedentary Roma often have difficulty findingveites

. T . When asked in the questionnaire if they had earer be
access to watétThis has a negative impact on their , . ,
homeless since arriving in Ireland 45% (N=9)

health and overall integration in society. firmed that thev had: 1 v h |
The right to adequate housing has been sumzonirmed that they had, & was currently NOmeless.

i 0,
marized by a wide variety of international bodiesTh'S percentage rose to 50% when we look only at th

including; the United Nations Organisation, for the female respondent; results (N,=6 O_Ut of 12 of female
. o . respondents). This is an alarming figure and one that
Security and Cooperation in Europe, Council of

Europe, European Union and Racial Equality

is of great concern to Nasc. Lack of access to any kind
Directive regulatory provisions, within the context ofOf income, either from employment or social

. ) . .Cprotection, has been a major contributing factor to
recognition and preservation of certain economic,

social and cultural rigit8The European Committee homelessness amongst the Roma.

of Social Right¥ has also amassed a substantial body

of existing jurisprudence on housing righead ~ Access to Social Housing and Rent
Roma Right&® Supplement

In course of our client work with the Roma we havga\S noted above. none of NascO®s Roma clients are
found that Roma experience barriers in aCCess"&%rrently residing in social housing. In Irelane, t

housing. This is reflected in the questionnaire resulbsoliCy governing assessment for social housing are

which show that an overwhelming majority of thecontained in the Social Housing Assessment

Rpma n Qork e(:ther live in rented accommodat!on 9'}egulation§?1 It sets out that in general, EEA citizens
with family. 65% of respondents at present live "NWwho are resident in Ireland longer than three months

prI:)/ate re.nj[ed a'ccomn'mdatlon' while the remaining g are working (i.e. are in line with the EU Directive
35% are living with family. One is currently hossele on Free Movement) are eligible to apply for social

None of the respondents in this study have beeﬂousing and are entitled to housing support.

offered social housing in the State. Until 2012, in order to be eligible for social maus

As stated above, the Roma tend to live as part Ofaﬁd listed as a qualified housefBlpmanian and
large exter_1ded family and rema|r.1 |r_1 the family hom%ulgarian nationals were required to provide evidence
after ma'rrla.ge. In Cork,.the majorlty of the ROma’[hat they had obtained an employment permit and
community live together in one housing estate, Ofte@ngaged in work in the State for a period of twelve
in cramped and overcrowded conditions. All reSidenﬁonths If they could not provide an employment
in this estatg gre n pr!vate rentgd accommodatlorb.ermit, they were required to supply documentation
Thg estate is in a socially deprived area oftyhe _C'to demonstrate that they had obtained residency
which makes the Roma and the local Commun'%ermission in the State before accession in 2007. This



CASE STUDY 6
HOUSING

Roger entered the State in 1998 and submitted an application for asylum. He was granted permission
to remain in the State based on his parentage of an Irish citizen child. Subsequently, Roger applied
for social housing to Cork City Council in March 2002 for himself and his family. However, he did not
receive a letter confirming the completion of the assessment and his eligibility for social housing until

November 2010.

made access to social housing virtually impossible forms of obstruction to their applications for rent

many Roma; as asylum seekers, Roma would have adlgwance.

secured residency once they had been granted refuge€he above case study (Case Study 6) demonstrates

status. The difficulties experienced by Roma asyluthe delays experienced in admission to the Housing

seekers in relation to this documentation have beénst.

outlined in the introductory chapter of this repocd

these continue to have a knock-on impact on th‘f—lomelessness within the Roma

ability of Roma to access social housing. As maCyOmmunlt

Roma were unable to meet these requirements, they y

have been debarred from entrance to the Houding Lik was apparent from the questionnaires and ewervi

and consequently access to rent supplement. Ahat the risk of homelessness is very real angong th

applicant for rent supplem&himust be deemed to community, in particular for Roma women. Many

be in need of housing following a housing needBoma informed us of experiencing intermittent home-

assessment conducted by the local authority in thégssness, where they live for a period of time with

area® family members and then are homeless for a period of
Our legal service at Nasc would not deal witiime. The vulnerable individual can only rematimein

housing list applications on a regular basis; we woulesidence for a short time because their staying

primarily refer clients with housing issues ta othenegatively impacts the family providing refuge. It can

agencies such as Threshold. However we are atvare iéad to overcrowding. Additionally if the person

Roma clients are experiencing a multiplicity of accepsoviding the assistance is in receipt of thd socia

issues, where difficulties accessing housing®verlassistance payment, they will be asked by the

with difficulties accessing employment and socidPepartment of Social Protection to account for the

protection. While the majority of Roma clientsad\  additional resident in their home. Therefore a pattern

live in private rented accommodation, many havéas emerged of Roma experiencing homelessness for

difficulties in accessing rent allowance. Followinghort periods of time throughout their residenitein

the pattern of access to other social welfare schenfsiate. In the questionnaires this type of homelessness

our Roma clients experience significant delaywas identified when participants were asked ifadey

unreasonable requests for documentation and othever been homeless in Ireland:

224 pavee Point, The Roma Community in Ireland (2009), Available from: http://www.paveepoint.ie/progs_roma.html (date accessed: 11 May 2013).

225 European Commission The Situation of Roma in an Enlarged European Union, European Commission Directorate General for Employment and Social Affairs, Brussel:
http://www.errc.org/cms/upload/media/00/E0/mO00000EO. pdf

226 Fundamental Rights Adeéogging conditions of Roma and Travellerspeanel Fiddomparative Report, 2009.
227 Marie-Claire Van Hout & Teresa Staniewicz, ORoma and Irish Traveller housing and health B a public health concernO, Critical Public Health, (2012) 22:2, 193-207.
228 The mission of the European Committee dftS@E@BRIpis to judge that States partyfammity @omaw and in practice with the pafviis@Bsiropean Social Charter.

229 See, for example, Complaint No 52/2008, @HREur@&@010; Complaint No 49/ 2008n#ht€emate for the Legal Protection of HarfiliTRRIGHTS) v Greece o)
11 December 2010; Complaint No 39/2006, European Federation of National Organisations Working with the Homeless (FEANTSA) v France 5 Decembergoos 17 IH
Complaint No 31/2005 Europa Roma Rights Center (ERRC) v Bulgaria 18 October 2006; 15 HRR 895 (2008); Complaint No 27/2004, ERRC v Italy 7 Decexhber 2005,
(2007); Complaint No 53/2008, FEANTSA v Slovenia 8 September 2009; and Complaint No 15/2003, ERRC v Greece 8 December 2005, 13 IHRR 895 (2086).

20 See, for example, INTERIGHTS v Greece, ibid.; ERRC v Bulgaria, ibid.; FEANTSA v Slovenia, ibid.; ERRC v Greece, ibid.; and Complaint No 48/2008, ERgc v Bulgar
Romania, Slovakia, Hungary and the Czech Republic. Equality and Human Rights Commission, Inequalities Experienced by Gypsy and Traveller Commuanes: A revie

21 3.1. No. 84/2011 B Social Housing Assessment Regulations 2011. 2

232| gcal authorities are the main providers of social housing or Ohousing authoritiesO. In order to qualify, you must be eligible for social housing The housing guthority wil
eligibility first and will only assess whatkedysncial housing after it has deemed lgible Heyeu are accepted by the housitygasutlearg eligible for and in need §
of housing, you are then placed on its waiting list, now known as a Orecord of qualified householdsO, and the housing authority will also notify any other hdj-:lsmg autho
functional area you have specified an area of choice. §

233 Rent Supplement is paid to people living in private rented accommodation who cannot provide for the cost of their accommodation from their own resourceeg
24 Without the completion of a housing needs assessment by the local authority and the subsequent admission to the housing list this payment will not be issu#d.
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| live occasionally with family but IOve been homeles® were refused a lot of times.
at different times since coming to Ireland. (Focus group comment)
(Questionnaire comment)
A recent presentation by the Tallaght Roma Integ-
Yes with my child who is very young. We were two P ! y g g
atIPn Project (TRIP) also highlights difficultas
weeks on the street, then we stayed in different f%‘n rx
a in accessing healthcare due to varying
houses.
(Questionnaire comment) interpretations of the HRC between the Department
of Social Protection and the HBEThis was
From the case files examined, it is evident that queriglentified as a barrier to accessing payments including
in relation to housing appear to affect the majority o€hild Benefit for Roma who entered the State both
our Roma clients and that most were refused sociale and post accession of Romania. It is worth noting
housing as they had been deemed not to be habitualhat there is no mention of the difficulties faged b
resident. However, we found that once the client waRoma regarding the habitual residence condition in
considered habitually resident (after succegsal)ap the National Irish Strategy for Roma and Travellers.
and, more importantly, following the removal of the Situations such as these can often lead to crisis for
employment permit restriction in 2012, admission tofamilies and the overall health of the community. The
the housing list has been achievéble. poverty in which families find themselves as a
consequence of misapplication of the HRC leads to
concerns for children by social work&hs the recent
4.2 IACCESS TO HEALTHCARE Pavee F’omt rgpé‘\"ton Rom'a communltles ano! child
. o protection, which was carried out in consultatittm w
Although our legal service would not deal diréitly e professionals working with Roma families, they

issues around health and access to healthchee, in fevealed that Oif it wasnOt for the povertyahkalt
course of our work with the Roma we would beoe a child protection issue ar4Io.

acutely aware of discriminatory factors in relation to Higher health risks for the Roma community are
health as they overlap with other barriers, Romgs reflected on an EU level. For example, life

experience in accessing goods and services, eSpe@ﬁ’Jé‘ctancy at birth for Roma people is estimaied to
in relation to social protection. 10 years less than for the general poput4tion.
In Ireland, Roma are an at-risk group in terms ofaqgitionally, a United Nations Development Prog-
health. They have a higher infant mortality @&l 13 me report on five countries noted that Ror chil
life expectancy and a higher rate of dis€asdack o tajity rates are 2 to 6 times higher than for those
of access to health services compounds this problegpi,e general population. These increased figkdth r
For example, the questionnaires conducted as partilye peen linked to the poorer living conditions of
this study revealed that most respondents had initialmany Roma, a lack of targeted health informatibn an
been refused a medical card following their @ipplica i mited access to quality healthcare. In the
Anyone who is ordinarily resident in Ireland calyap £ ,ndamental Rights Agency sutajiscrimination

for a Medical Card or GP Visit CéfdTherefore you  p hegjthcare personnel also emerged as a particula
do not have to be habitually resident in the Btate problem for the Ron?4:

order to qualify. However, many of the our Roma Ryma women are a particularly at risk group in
clients were initially refused their medical cardeymg of health. Nasc has been contacted on several
entittement on that very basis. The other primary,.asions by social workers assigned to Cork
reason for being refused a medical card accmrding@niversity Maternity Hospital regarding Roma
participants in the questionnaire was lack Ofyomen who were abandoned. The social workers were
documentation, which is addressed above. unclear how to provide support for these women and
This was reflected in focus group discussions: contacted Nasc for legal advice pertaining tociay s
InterviewerHave you applied for a medical card? assistance available to them. As a result of these

_ o queries, Nasc has identified Roma women as a
AnswerYes | did. From the beginning it was hard'particularly vulnerable group.

But after some many years, even for Child Benefit,




The HSE launched a National Intercultural HealthIn a European context however, surveys suggest that
Strategy in 2008 to develop strategies in terms @ some Member States only a limited number of
providing healthcare to people from diverse dulturdRoma children have completed primary sétfool.
backgrounds. The pillars of this strategy focus oflRoma children also tend to be over-represented in
improving access to services, supporting staff special education and segregated schools. The
delivering inter-culturally competent services an&European Commission's Communication on Early
improving data and infor-mation to ensure seanees Childhood Education and Cé&te reflects this,
provided according to evidenced-based planning. Theghlighting that participation rates of Roma children
HSE also has a Roma Outreach Worker, whose roledte significantly lower, although their needs for
is to facilitate the Roma communityOs access to healtipport are greater. Increased access to higyn quali
service¥® These strategies must be effectivelyion-segregated early childhood education can play a
implemented, along with tackling the discriminationkey role in overcoming the educational disadvantage
Roma are experiencing in accessing medical cardsfaoed by Roma children.
order for the Roma community to access better health All children resident in Ireland are entitled to pre-
in Ireland. school, primary and post-primary education. Tkey ar
required to attend from ages 6-16. The Interclltura
Education Strategy, published by the Department of
Education in 2010, was designed to put into practice
4.2.5ACCESS TO EDUCATION the commitment to respect for diversity enshrined in
The findings from the questionnaires, focus groupthe Education Act, 1998, and promote inclusion and
and semi-structured interviews conducted intlig st integration in educaticfy’
suggest an overall satisfaction with the access tdt has been two years since the Department of
education available to Roma in Ireland. It is itappbr ~ Justice Minister for Education and Skills made a
to note that Roma children experience signifitesgly commitment to ensuring equality of educational
discrimination accessing education in Ireland than inpportunity Othrough inclusive, transparent and fai
its European counterparts. One man from the focugnrolment policies and practices in our sch@isO.
groups emphasises this: this time the Department of Education published a
discussion document on school enrolment policies. It
outlined proposals to make the school entry system
fairer to all, proposals including the outlawing of the
practice of giving priority to the children of pagils
or staff.

WhatOs good is good. | am happy with that,
education is free.
(Focus group comment)

235 The GovernmentOs decision of 17 July 2012 to cease restrictions on labour market access in respect of Bulgarian and Romanian nationals has brought about a chang
assessment for social housing support. Consequently they are now considered in line with all other EEA nationals.

236 Pavee Point and Health Service Executive (HSE) Roma Communities in Ireland and Child Protection Considerations (2012)

237 Ordinarily resident for the purposes of obtaining a medical card is stated as having been living for at least one year in the State or intending to live here for at least one
medical card application form.

238 Deirdre Jacob, Tallaght Roma Integration Project Presentation (2013), available at: www.iasw.ie/attachments/a634dd7f-0a37-463b-8de6-2d523406f98f.PPT
239 Murray, C. A OMinority within a minority, Social Justice for Traveller and Roma Children,O European Journal of Education, Vol. 47, No. 4, 2012.
240 pavee Point and Health Service Executive (HSE) Roma Communities in Ireland and Child Protection Considerations (2012).

241 pavee Point and Health Service Executive (HSE) Roma Communities in Ireland and Child Protection Considerations (2012), p.21.

242 COM(2009) 567, Solidarity in Health: Redudiragtiitles in the EU. See also FundamiiadoSzitaen, op cit. and Sepkowitz K, ibeleétitids Roma populationO
(2006), based on the situation in the Czech Republic, Ireland, Slovakia and Bulgaria.

243 17% indicated they had experienced discrimination in this area in the previous 12 months.

B ROMA IN IRELAND

24 Fundamental Rights Agency, Housing conditions of Roma and Travellers in the European Union, Comparative Report, 2009.
245 HSE, National Intercultural Health Strategy (2008); available: http://www.hse.ie/eng/services/Publications/services/Sociallnclusion/InterculturalGuide/Roma#profile.htm

246 Open Society Institute, International Comparative Data Set on Roma Education, 2008. Data on primary education is available for 6 Member States: Bulgarig Hungary,
Lithuania, Romania, and Slovakia. 42% is the weighted average for these Member States. <

247 European Commission's Communication on Early Childhood Education and Care, COM(2011) 66.
248 National Strategy, p. 7.

249 Department of Education and Skills, O Discussion Paper on a Regulatory Framework for School EnrolmentO (2011), available at:
http://www.education.ie/en/Parents/Information/School-Enrolment/sp_enrolment_discussion_paper.pdf (date accessed: 11 May 2013).
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Although concerned by the delay, Nasc welcomedtend and remain in school. Education is key for
this commitment as it further strengthens thebreaking the cycle of poverty and exclusion foexthe
Constitutional provision in place relating to generation of Roma, many of whom are Irish.
educatiort® Individual school admission policies are
governed by the Education Act 2998hich outlines
that at a minimum, the school admission policies
cannot be such as to effectively deny a child his or h{ljrBPOLICI NG THE ROMA
right to education as to do so would be a breach @hapter Two identified a link between the discrim-
that childOs constitutional rights. Therefore Nasc alBwation the Roma have experienced throughout
welcomes the commitment by the Education MinisteEurope over the centuries and the stereotyping of
Ruairi Quinn to introduce a new system which Ise sayRoma as criminals. Their existence on the frihges o
will ensure the way applications are decidedhonds  society and their perceived failure to conforeto t
structured, fair and transparent. norms of that society may result in a clash that leads

It has become evident through our client work thato discrimination and further exclusion. In the
for Roma adults, accessing further educatioroiga m contemporary context, this link has created a
complex process. All adult Roma who are EEA<itizeperception that the Roma are threats to the public
are entitled to further education, such as VEC andrder. The Roma are widely seen as a community to
F¢S courses, in the same way as Irish citizens if theg policed. As stated by the ERRC Director Mr.
are in receipt of a social welfare payment. Thesgesideriu Gergely in an interview conducted by Nasc
sghemes again are dependent upon the HRC asA change in the climate of politics has clearly put on
discussed above. We have found that Roma adeilts hav . .

ep: . the agenda the subject of the Roma community but
great difficulty accessing VEC and F¢S courses on a. .

. . in terms related to a threat to public order.
fairly regular basis.

We have several members of the Roma communifyhe treatment of Roma in Europe by police, health
attending FETAC courses in Nasc, and we find thaprofessionals, border guards and urban planners, tend
there is a real hunger amongst adult Roma fao consider Roma as Osocially unadaptableO rather than
education and training. In our experience, they armembers of a marginalized and vulnerable m#iority.
very supporting and encouraging their children tdThis notion of the Roma as Osocially uandaptableO has




some resonance in the Irish context. As a visibthe Vagrancy (Ireland) Act 1847 was too vague and
community on the margins of society, the Roma arkacked the precision required for an activity to be
expected to adapt and conform to Irish societabpor criminalised. The Court also found that the Act was
whilst facing considerable barriers in accessirigcompatible with the constitutional right to free
employment, social protection and housing, all oéxpression and communication as guaranteed by
which are essential elements for a community térticle 40.6>The impugned legislation was replaced
integrate and adapt to life in the host countyfatt  with the Criminal Justice (Public Order) Act 2011.
that the Roma engage in what can be consideréthapter 3 looks at the debates when the Bill was
socially unacceptable behaviour such as begging ayuing through the Dtil. It was noted in that chapter
petty theft, both of which are driven by poverty andhat twelve references were made to the Roma and the
deprivation, bolsters this notion of the Roma aslebate was populist and at times discriminatory in
OunadaptableO. nature. In the section below we will explore how the
The stock response from the state is often tdpunisAct is being implemented in the context of the Roma.
and criminalise this so called Oproblem® comgunity,
adopting a crime control model of criminal justice. A
crime control model of justice, denotes a slidtius
from individual liberties and rights, to an empluasi 4.3.1THE CRIMINAL JUSTICE (PUBLIC
increased police and prosecutorial powers to tack%RDER) ACT 2011
crime. This model tends to impact disproportionallyThe Criminal Justice (Public Order) Act 2&(the
upon those from lower socio-economic groupsAct) is the legislation in place to address beggey
resulting in a state policy that serves to criminalise tisgate. Under the Act, begging in and of itself is not an
poor and marginalised D those whom life has alreaaffence and is defined under Section 1(2) as follows:
punished severely. The most obvious example of this
can be seen in a stateOs begging or vagrancy laws. Far the purposes of this Act, a person begs if D (a)
example, Swiss courts have ruled that Obegging is netther than in accordance with a licence, permit or
aright® and that cantonal laws against it arssisem authorisation (howsoever described) granted by or
in the interests of public safety and Otrang#ftlityO. under an enactment, he or she requests or solicits
In the Irish context, our vagrancy laws show clearly money or goods from another person or other persons.
where the due process and crime control models of
criminal justice come into conflict. The current The Act creates a number of offences; firstifeane
legislation dealing with begging is the Crimisicdu  is only committed if a person engaged in begging
(Public Order) Act 2011. This legislation washarasses, intimidates, assaults or threatensr anothe
introduced following a decision of the High C&fmt person or blocks the passage of people or V&hicles.
Niall Dillon v D.P.P., which found that Sectionf3 o Secondly, it is an offence under the Act to beg in

250 Education in Ireland is dealt with in Articles 42 and 44 of the Constitution. In its report, Religion & Education: A Human Rights Perspective (2011), the IHRC made a nul

observations in relation to the right to education under the Constitution which may be summarised as follows: Every child in the State has a right to free publicly funded
Under the Constitution, the State is not obliged to provide education, but it must make arrangements for the provision of same; The State must respect parental choice,
not have to meet that choice in every aspect, and is entitled to adopt an educational scheme or policy that is rational and reasonable.

251 Education Act 1998- Section 6 of the 1998 Act outlines the objectives of the Act, namely to promote equality of access and participation in education, to promote paren
education, and to enhance transparency in the making of decisions. Admission practices are addressed specifically in sections 9 and 15 of the 1998 Act. These section
non-prescriptive in relation to the actual content of admissions policies and allow schools significant flexibility in this regard. o)

=z
252 Cahn, C., Social Control and Human Rights: A Case Study of the Roma in Europe, International Council on Human Rights Policy (ICHRP) Working Paper g009).

253 Wallace, E. 2009. Geneva Rounds up Romanian Beggars, Bern Hits Out at Racists.
254 Dillon v DPP [2007] IEHC 480.

25 Constitution of Ireland - Bunreact na hfifeemn $tate guarantees liberty for the ekeréidiewing rights, subject to public ordeaktydinThe right of the citizens
to express freely their convictions and opinions. The education of public opinion being, however, a matter of such grave import to the common good, the St&e shall enc
ensure that organs of public opinion, such as the radio, the press, the cinema, while preserving their rightful liberty of expression, including criticism of Govénmem poli
be used to undermine public order or morality or the authority of the State. The publication or utterance of blasphemous, seditious, or indecent matter is an$ffence whi
punishable in accordance with law. ii. The right of the citizens to assemble peaceably and without arms. Provision may be made by law to prevent or contro?meetings v
determined in accordance with law to be talcalsted breach of the peace or to be andeageedo the general public and to pmtesitraeetings in the vicinity I
of either House of the Oireachtas. iii. The right of the citizens to form associations and unions. Laws, however, may be enacted for the regulation and contrd in the pub
the exercise of the foregoing right.

256 http://www.oireachtas.ie/documents/bills28/bills/2010/0710/b7d10.pdf
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certain locations including an entrance to a dwelling, A number of offences provided for under the Act
an ATM, vending machine or night s&f€hirdly, it were already in existence prior to its enactffhtis;
is an offence to fail to comply with a direction to stops acknowledged by the Department of Justice
begging and desist and leave the vititithe Act Regulatory Impact Analysis of the Criminal Justice
confers wide discretionary powers to the Garda’ tBill?%® (2010). This makes it difficult to find a clear
arrest without warrant any person he/she suspeabjective purpose for the legislation.
upon reasonable grounds of having committed an As noted by the Mercy Law Cenitfehe Act is
offence°The implementation of the Act is primarily based on the assumption that there is no objective
based upon the belief and subsequent direction of timeed for persons to beg given the comprehengie ran
member of An Garda S’ochtna . Those found to be iof income supports available. Unfortunately as our
breach of the above sections are fined upQo, research has highlighted above, there exists among the
and/or imprisonment for a term of one mdfith. Roma community a need to beg to survive as many
Due to the wide discretionary powers available thave no entitlement to state supports and thdse tha
the Garda’ under the Act, coupled with the lack oflo can encounter inordinate delays in the processing
clear definition of key terms such as intimidation anaf the application.
harassment, the Act is open to misuse and thim¢arge  Our research indicates that a high proportioreof th
of particular individuals. The decision to arrest undeRoma, in particular Roma women, come into direct
the Act is subject to the view or bias of an individuatonflict with the Garda’. Without seeking to confer
Garda'. victim status upon the Roma, Nasc would argue that
In the recent High Court case of D.P.P. v. Rostas &he Garda’ and the wider criminal justice system need
Anor?%2 the court ruled that the prosecution areto be aware of and consider the distinct needs and
obliged to produce evidence to establish a prima fa@gperiences of the Roma in the course of their
(at first instance) case that the begging too& plaénteractions with them. The findings, as outlined
without legal authorisatift.In practice, this means below, clearly articulate the need for this approach.
that it is up to the arresting Garda to provideesom
evidence that begging took place without a licence
before a case can be established.

FORCED BEGGING b TRAFFICKING BILL

The Minister for Justice Alan Shatter recently annainced the publication of the Criminal Law (Human
Trafficking) (Amendment) Bill 267 which will bring IrelandOs trafficking legislation into line with the
2011 EU Directive 28 on trafficking with the criminalisation of labour exploitation.

Although Nasc would welcome legislation that brings Ireland in line with other EU member states
on the issue of trafficking for labour exploitation, including forced labour and forced begging, we
would have some concerns about the link made to the Criminal Justice (Public Oder) Act of 2011 in
the use of the term ObegO. By relying on a definition of begging that we belie unfairly targets the
Roma community, legislation on forced begging could potentially have negative repercussins on this
community.26°

The discretionary aspects of the implementation of the Criminal Justice (Pulic Order) Act 2011
as detailed above, makes the defense of legitimateforms of begging difficult. Additionally, its
contribution to the emerging pattern of ethnic profiling is demonstrated by the significant number of
members of the Roma community who have informed Nasc that they have consistently beendund to
be in breach of the Act and fined, even where they believe they are begging witha the provisions of
the Act. Therefore the use of the definition of Obeg® stemming from thiAct could be problematic and
we feel requires further analysis.



4.3.2GENERAL DISCRIMINATION BY Tadfa'. The experiences of the women differ to that
GARDAé of the men and both are outlined in detail below.

Our research indicates that the Roma feel discrim-
inated against, victimised and harassed in thefiRoma \Women and the Garda’

mteIrac'Flons with a range .c.)f state bOdleS_' Thesﬁasc()s research indicated that 91.6% of Roma women
bodies include: Local Authorities, F¢S, Healthicgerv . ,
came to the attention of the Garda’. In the course of

Executive, Employment Agencies, and the Garda’ the focus group, the Roma women stated that the
When asked if, when dealing with these organls
majority of this interaction is in relation to begging.
ations/bodies, they felt they had been discrirdinate
) 7 The experiences of the female respondents are
against or harassed, the findings were as follows: . i
detailed below:

Discrimination by bodies/organisations Roma womenOs interaction with Garda’

We then sought their views specifically on theiit is Nasc's contention that the Roma do not chose to
interactions with the Garda’. We took the decision tdoeg; this contention is supported by other NGOs and
focus on this issue in detail as our work with the@rganisations working with the Roma. Our work with
community to date indicated that the relationshipthe community and the findings in our report dictate
between the Garda’ and the Roma is problematic. that the majority of the Roma who engage in begging
The findings in our report indicate that the do so out of necessity. They have no acces®to stat
majority of the Roma had come into contact with thesupports and are periodically homeless (50% of the

257 Section(2) Criminal Justice Public Order Act 201 provides: 2.NA person who, while begging in any placeN(a) harasses, intimidates, assaults or threatens any other per:
persons, or(b) obstructs the passage of persons or vehicles, is guilty of an offence and is liable, on summary conviction, to a class fine or imprisonment for a term not e
month or both.

258 Section 3(2)The Act.

259 Section 3(2)The Act.

260 Section 4(1)The Act.

261 Section 2 of the Act.

22D, P. P. -v- Rostas & Anor Neutral Citation: [2012] IEHC 19.
263 jbid at para 18.

264 Assault is a criminal offence at common law and under Section 42 of the Offences against the Person Act 1861. In addition, the Criminal Justice (Public Orfer) Act 199
offences outlawing disorderly conduct (Section 5), threatening, abusive or insulting behaviour (Section 6), obstruction (Section 9) and other more aggravate@ forms of ¢
Harassment and intimidation are forms of anti-social behaviour which may be made the subject of anti-social behaviour orders breach of which constitutes &n offence u
117 of the Criminal Justice Act 2006. Failure to comply with the directions of a Guard to move on is an offence under Section 8 of the Criminal Justice (Pub&: Order) Ac
also Mercy Law Resource Centre, Submission re the Criminal Justice (Public Order) Bill 2010 (2010). Available at:
http://www.mercylaw.ie/_fileupload/Submission%20re%20the%20Criminal%20Justice%20(Public%200rder)%20Bill%202010.pdf (date accessed: 13 May @)13)

265 Available at: http://www.justice.ie/en/JELR/Regulatory%20lmpact%20Analysis%20Criminal%20Justice%20(Public%200rder)%20Bill%202010. pdf/FlIes/ReguIatory%Zc
Analysis%20Criminal%20Justice%20(Public%200rder)%20Bill%202010.pdf (date accessed: 15 May 2013).

266 Mercy Law Resource Centre, Submission re the Criminal Justice (Public Order) Bill 2010 (2010).

267 http://www.justice.ie/en/JELR/Criminal Law _Human Trafficking_ _Amendment_ Bill 2012 - General Scheme.pdf/Files/Criminal Law _Human Trafficking_

268 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2011:101:0001:0011:EN:PDF

269 This is not to suggest that additional trafficking legislation is by any means unwelcome; especially as an ERRC report (2011) recently showed that Roma wiimen are at
trafficking, Breaking the silence: trafficking in Romani communities (2011), http://www.errc.org/cms/upload/file/breaking-the-silence-19-march-2011.pdf z
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women surveyed said that they had been homelessTaere was general agreement that the Garda’ were
one time). In the context of policing a vulnerableOworseO in Ireland than in Romania and that Roma
community when wide discretionary powers are@vomen were more likely to come to the attention of
available to the police, the reasons for beggitpenu the Garda’ than Roma men. As one participant noted:
a consideration. We will explore the interactions with
the Garda’ and Roma women in the context of the
criminalization of begging, as this was presertesl a
main issue for the female participants in the Sudy
findings revealed that 75% of the women receivedlhe enactment and enforcement of legislation that
fines for begging and 25% of the women surveyed haisproportionately impacts upon a vulnerable group
spent time in prison for non-payment of fines forraises uncomfortable yet fundamental questiorts abou
periods ranging from one month to two weeks. social justice in modern Ireland, and the efficacy of a

There are a number of consequences to therime control model as the sole solution to addeess
adaption of a strict crime control approach;yfirstl wide social needs of this community.
offenders can become locked into a cycle of begging
anq fur_ther offending in order.to pay .off the flqes Roma Men and the Garda’
which in turn leads to ever increasing sanctions.
Secondly, alternative means to make money may Bee results of our questionnaire reveal that a high
resorted to which could include prostitution, tieft ~ percentage of Roma men come to the attention of the
shop-lifting to repay fines. This approach is countefGarda’ - 87.5%, which is still slightly lower tRama
productive as it may lead to an increase in ckimindvomen. The reasons however are different, with a
behaviour as opposed to preventing or reducing igmaller portion (12.5%) being stopped by the Garda’
Roma women are a very visible minority and as tHer begging.
begging legislation is subject to the vagaribe of t The experiences of the male respondents are
unfettered discretion of the Garda’, the law agirmpg ~ detailed below:
has the potential to promote ethnic profiling. '~
addition, imprisoning impoverished women for i
non-payment of fines for begging would appear t
an unduly harsh penal sanction for what is esser
a Ocrime0 of poverty.

The results from the focus group also indicate
a very hostile relationship exists between tha'G
and the Roma. Participants noted:

The men don't look much like the Roma because they
don't have to wear big scétves.
(Focus Group Participant)

The Garda’ are really bad to us. Every time the _
us they stop us and say F*** off Romanian go back to . ) _
your country. Roma menQOs interaction with Garda’
(Focus Group Participant) o
The high incidences of stop and search by the Garda’
Not all of them but some are really rude to us theyre of grave concern. It indicates that there is a
tell us every time they see us they stop us. perception that the community need to be heavily
(Focus Group Participant) policed and points to a concerted targeting of this
group. A much lower percentage (12.5%) stated that
| was fined for begging  the Garda’ were very were arrested for a crime. This can never be justif
rough. ication for the targeting of a whole community in a
(Questionnaire Respondent) disproportionate manner and serves only to foster
hostility and mistrust of the Garda’ amongst tihesRo
community. It also clearly points to the existefice
racial profiling, harassment and institutional racism.

| was stopped when begging. | was sitting on a
bridge with my child and my sister was with me.
I was fined and my family paid the fine.
(Questionnaire Respondent)



The focus groups also revealed that Roma men alsaSome things were confiscated but they found nothing
have a difficult relationship with the Garda’ and feel in my home.

that they were unfairly treated: (Questionnaire comment)
I would say 90% of the Garda | meet, | feel the | felt victimised they went into only Roma houses.
discrimination. (Questionnaire comment)

(Focus group comment)
From 2007 here, | didnOt have this kind of trouble\és\ézgf:e:cles tizcec?;?rietg]?r:atri]tlsharvasenr;?jtoimzeeg;flgr
with the Garda, except in traffic. But now thereOs  (NEY bp '

. .We are concerned that this appears to be a concerted
hardly a day we donOt get searched when we drive. . . . bp . s

targeting of this community. It is not difficult to
(Focus group comment)

conclude that if a raid of this nature and scale wa
Garda are really bad; they take advantage of us thatried out against any other community across the
we don't know the law and they even go so far ascity that it would have been met with a huge outcry.
telling us to go back to our own country. For the Roma, once again, different norms apply. In
(Focus group comment) NascOs experience the Roma are not very rights aware
and equally have no confidence in any redress system.
It was open to them to lodge a complaint with the
Garda ombudsman. Nasc met with members the
80 to 90% of them discriminate. community to explain their rights and our willingness
(Focus group comment) to support a complaint, but the collective view was
that it would make no difference, and would oaty le

Garda’ regularly search my car and my home was

raided by the Garda’ b They searched all Roma hotno1efsurther harassment and greater problems for a

: community living in a small city. As far as Nasc is
(Interview comment) .
aware only one arrest resulted from the raid.

This echoes the sentiment expressed by the RomaThe findings from our research indicate that the

. . Roma, from a policing perspective, are viewed as a
women as outlined above. In addition, as part of our P g persp

work to promote integration and combat racism, Nasglear thre_at 0 PUb“C order and are po_hced mlgrd )
: . . . . The relationship between a community and its police
operates a confidential third party racist remprtin

mechanism. Although we have not to date re(:eiveon%trce has a significant impact on the integration and

huge amount of reports from the Roma community,soc'al inclusion of that community. Garda policy in

the reports we have received echo the findings in '[hr|es|"’1tIon to our migrant community falls under the

research in the context of perceived Garda ha’nassmeGarda Diversity Strategy and Implementation Plan,

_ 71 i
particularly in relation to police stops. 2009-2012" through the medium of GRIDO, the

Throughout the course of the focus groups and thgarda Racial, Intercultural and Diversity Offise, a

questionnaires, both the Roma men and womeﬁve” as through local Community Policing and Ethnic

referred repeatedly to the fact that all of their homes 50N Officers. The Diversity Strategy emphasises

were raided by the Garda’ on the same morning. TheFhat An Gar.da S och;trTa must reco?’”'s_e_ and rgspect
. . ' the needs, rights and dignity of all minorities resident
were reports that Social Protection Officers were also

) ) L in Ireland.
involved in these raids:
It must be acknowledged here that efforts have beeng

Garda’ regularly search my car and my home wasnade by the Cork Community Garda’ to engage with

raided by the garda’ and social protection. They the community, and to date this has been met with

searched all Roma houses. some success. Unfortunately, effective community

(Questionnaire comment) policing is insufficient to address the widernsigste
issues as outlined above.

Some are really good while others are bad.
(Focus group comment)

270 The specific issues pertaining to Roma women are outlined in more detail later in this Chapter.
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The labelling of the whole community as criminal,on Ireland with regard to the wider migrant
as was demonstrated by the stated high incidencescofmunity and is of grave concern to Nasc. We would
stop and search, the Garda raid of the houses, thall upon the government to consider adopting
attitude of the Garda’ toward the Roma, and thdegislation prohibiting any form of racial pradfilias
manner in which the begging legislation appears to lbecommended in the ECRI report. We are particularly
administered, does very little to cultivate aiy®sit concerned by the fact that the report highlighted that
relationship between the Garda’ and the communitythe equality legislation in Ireland does not pbescr
The marginalisation and exclusion of a wholeacial profiling by the poliég.
community coupled with what appears to be a
prevalent and embedded link made between the Roma
and criminality only serves to foster and develop
deep mistrust between the community and the Gardaﬁ.'A'RO'vIA WOMEN
It sends out a message to the wider society that thaég we noted at various points throughout the gadin
need to be protected from this community. Unless wBoma women are a doubly marginalised group D they
begin to address the wider social issues of povegyperience discrimination based on their gender and
deprivation and lack of socio-economic rights, théheir ethnicity. This makes them a particulanhevaible
Roma will never be brought in from the margins.  group of women. In addition, we find that they are
very much victims of labelling and stereotyping, and
this contributes to their marginalisation in Irish
society.

As a general comment, our findings as outlined above Many Roma women not only face the challenges of
would point to the fact that racial or ethnic profiling discrimination in majority society but also experience
appears to be practiced by the Garda’ when policingender-based discrimination internally in their own
the Roma community. Ethnic profiling is defined as:communities. This is because of strict patriarchal
. L traditions that place them in constrained positions. A
The use by police, security, immigration or customs . ) o
. . . .2011 ERRC repomBreaking the silence: trafficking in
officials of generalisations based on race, ethnici ) PR

o . o o omani communifiésndicated that Roma women

religion or national origin B rather than individual . . o
. - . .. and children were particularly vulnerable toctag).
behaviour or objective evidence D as the basis for i
R . . It reported that women are often trafficked for
suspicion in directing discretionary law enforcement . L
P, purposes of sexual exploitation, and a significant
action$’ . . .
number of children are victims of trafficking for
This issue was highlighted by the European Coammissivarious purposes including labour exploitation,

on Racism and IntoleranceOs (ECGRigent report  domestic servitude, organ trafficking, illegal adoption

Ethnic Profiling



and forced beggiid@.This opinion is supported by A Roma woman might be subject to particular
the Council of Europe Parliament Assembly Report bfprms of disadvantage which would not affect er ma
the Committee on Equality and Non-Discrimination, counterpart. She may fail to benefit from anti-
which stated that: discrimination initiatives, because of this problem of
mtersectlonallty The particular forms of subatidin
én(? discrimination Roma women are subject to, both

W|th|n their particular communities and by society in
outside their community and are victims of gender

ieneral, may be substantially different in kimd fro
based violence in a number of forms. These include
t e Ostandard® forms of discrimination with which
domestic violence, forced marriages, rape and

marital ra . . dantl -discrimination law and policy is primarily
pe, economic violence and physical an
verbal abudd. concerned. Consequently their particular claims for
justice may not be addressed as they do not fit
The recommendations in the report cite Resolutionvithin the dominant narratives in relation to anti-
1740 (20108 on the situation of Roma in Europe discriminatior®!
and relevant activities of the Council of Europe where In these cases the different forms of discrimynator
the Assembly noted that the Roma were victims dfehaviour interact with each other in such a way that
outrages reflecting an increasing trend towaies antheir effect may be in actual fact indistinguishabl
Gypsyism of the worst kind. Consequently it is not possible to analyse the impact
In Ireland, Roma women can face what has beeaf each single-ground discriminatory factor selyarat
termed Ointersectional discriminatfwlere a person  as usually required under existing national amaWeU
experiences multiple forms of discrimination. Foiin this are&? European anti-discrimination law
example, Roma women often experience barriessruggles to deal with intersectional discrimination in
relating to employment due to gender discriminationits purest forni This is in part due to the absence
coupled with the discrimination based on theirof a specific and distinct form of single-ground
ethnicity. Conversely, intersectional discriminmatio discrimination, which may make it impossible itm cla
often results in the provision of less legal postec a remed§?*
rather than more. Fredman makes the point that Otheln Recital 14 of the Racial Equality Directive
more a person differs from the norm, the more likelfRED) 2% the possibility of combined gender and race
she is to experience multiple discriminationesw | discrimination is acknowledgédHowever the EU
likely she is to gain protectiéii.O Equality Directives fail to make substantive posis

Roma women and girls face particular challenge
they are discriminated against both within and

272 European Network against Racism, http://cms.horus.be/files/99935/MediaArchive/publications/ENAR_0OSJI%20factsheet%20ethnic%20profiling%200ct09.pdf

273 ECRI Report on Ireland (2013), http://www.coe.int/t’/dghl/monitoring/ecri/Country-by-country/Ireland/IRL-CbC-1V-2013-001-ENG.pdf (date accessed: 11 May 2013).
274 |bid.

275 ERRC, Breaking the silence: trafficking in Romani communities (2011), http://www.errc.org/cms/upload/file/breaking-the-silence-19-march-2011.pdf

276 wwww2.0hchr.org/english/bodies/cedaw/docs/ngos/ERRC_2_CzechRepublic_CEDAWA7.pdf

277 http://assembly.coe.int/ ASP/XRef/X2H-DW-XSL.asp?fileid=18917&lang=en Committee Conclusions.

278 Assembly debate on 22 June 2010 (22nd Sitting) (see Doc. 12174, report of the Committee on Legal Affairs and Human Rights, rapporteur: Mr BerZnyi; Doc. 12207, 0
Committee on Migration, Refugees and Population, rapporteur: Mrs Memecan; and Doc. 12236, opinion of the Committee on Equal Opportunities for Women and Men
Mrs Kovics). Text adopted by the Assembly on 22 June 2010 (22nd Sitting). See also Recommendation1924 (2010), http://assembly.coe.int/main.asp?Link:
ments/adoptedtext/talO/eres1740.htm

279 Sandra Fredman Equality: A New Generation? Ind Law J (2001) 30(2): 145-16830
280 |bid.
281 Thien Uyen Do, 02011 A Case odyssey into 10 years of anti-discrimination law,O European Anti Discrimination Law Review 12 July 2011.

282 See Moon, OMultiple Discrimination © Problems Compounded or SolutiondEticed Rr@EIAGL3E@)ailable at http:
Ilwww.justice.org.uk/images/pdfs/multiplediscrimination.pdf

MA IN IRELAND

283 The English case of Bahl v Law Society,33 whereas Vice-President of the English Law Society alleged that she had faced prejudice on the grounds that sh§ was an as
woman. The Court of Appeal held that she was obliged to attempt to establish that she was discriminated against either because of her gender or her ethn@ny but cou
claim based on a combination of those grounds alone.

GINS

284 Mark Bell, OCombating discrimination in areas outside employment: the anticipated impact of the proposed new Directive,O in Equality Authority (ed), Exp&ndlng equa
in goods and services: Irish and EU perspectives, Dublin: Equality Authority, 11-25.

285 Council Directive 2000/43/EC [2000] implementing the principle of equal treatment between persons irrespective of racial or ethnic origin, OJ L180/22.

NERBM THE M.

286 Recital 14 of the Racial Equality Directive provides that Oin implementing the principle of equal treatment irrespective of racial or ethnic origin the Commun@y should, it
with Article 3(2) of the EC Treaty, aim to eliminate inequalities and to promote equality between men and women, especially since women are often V|ct|ms‘-'of multiple
Thien Uyen Do, 02011 A Case odyssey into 10 years of anti-discrimination law,O European Anti Discrimination Law Review 12 July 2011.
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to cover the gaps within existing anti-discrimination Roma womariNo problem.
legislative frameworks when it comes to multiple
discrimination. The situation at national level is

similar; multiple discrimination is often recognised toRacist reports made to Nasc by members of the Roma

be a problem by policymakers, but anti-discriramati . .
. - %ommunlty echo these findings; Roma are frequently
frameworks rarely if ever make express provision to

give a tangible legal remedy to those affected. turned away from businesses, shops, clubs, pubs,

L . restaurants. Roma women seem to be particularl
The extent of this issue in Ireland has been P y

. o . ~ h ily i ifiabl

identified repeatedly in the course of NascQsithork targeteq becagse they are seen to be easily identifiable
. by their clothing. A comment from one of the

Roma women. This is further supported by an uestionnaire respondents further illustrates this:

exploratory study conducted by the Migrant Rightsq P '

Centre Ireland on ethnic profiling in Ireland, Whic Guards stop people that arenOt begging just because

found a clear example of ethnic profiling when, on theyOre Roma women.

more than one occasion, Roma women were (Questionnaire comment)

approached by Garda’ and Omoved onO for begginl%

[ .
. ; e course of our work in Nasc we have found the
fh f kin N have found th
the street, whereas other people begging, who did not . . . L
o starkest illustration of the multiple discrimimatio
appear to be Roma, were not moved®chhe

C . . . suffered by Roma women in Ireland is the

poverty, discrimination and risk of violence in the, . . )

home and wider societv all contribute to the|mplementat|on of the Criminal (Public Order) Act
y 2011, which is explored in detail above.

vulnerability of Roma women. The difficulties Roma i .
. . . . 'f'he prevalence of fines issued to Roma women has
women experience in accessing employment and sogia

. . o come apparent. Non-payment of these fines
protection were outlined earlier in this Chaptsarlg . .
c?nstltutes a summary offence and has resulted in

there are considerable barriers to Roma womgnQOs e . .
oma women, a group identified as one of the most

into the labour force. Consequently meeting the . . .
vulnerable in Europe, serving prison sentences.

habitual residence requirement necessary tofavail o, . . . o
A discussion in the focus group provides an insight

social protection in the State has also beenadktoarr . o .
o . into the frequent experience of being fined amighav
the majority of Roma women. As a result, migran .
0,go to prison:

Roma women who experience domestic violence had
very limited support optio@8.Issues such as lack of Roma woman Bhe had a fine!o2000.
sufficient identity documentation, language barrier
and distrust of service providers all act to fgreven
Roma women seeking support. Often begging is the Roma woman Xes, she had no licence. It
only source of income for these women and their happened a year ago and she went to prison
families.

In relation to accessing goods and services within
the State, the findings of the questionnairesatedic
that an appalling 100% of women experienced Roma woman Trhis one was not begging, she was
difficulties. A discussion arose in the courdeeof t  selling balloons.
focus groups which demonstrates this:

(Focus group discussion)

Interviewer Two thousand euro?

Roma woman 2Yes and her [another answers,Ol
was fined too0]

(Focus group discussion)
Roma womarkven when we want to buy food for

our children they donOt allow us. Comments from the questionnaires also illustrate
InterviewerHow do they stop you? this:

Roma womarSometimes the guards stop us, Tried to pay fine but couldnOt so spent 2 weeks in
sometimes not. In Lidl we canOt go in. Some of the prison.

men go, not all. (Questionnaire comment)

InterviewerSo for the men there is no problem? We were fined. | paid but my friend couldnOt.
(Questionnaire comment)



This person was arrested when she was beggingiargbcial protection decision, which resulteden th
the court gave hek,000 to pay and was put in necessity of begging for which she was fined and
prison. subsequently imprisoned. It is a poignant picfure o
(Questionnaire comment) an incredibly vulnerable individual suffering discrim-
ination and intolerance at every stage of her
The following case study (Case Study 7) illustratesirteractions with the State, resulting in her and h
Roma womanQs experience of deprivation duego detdyildrenOs descent into poverty and social exclusion.

CASE STUDY 7
ROMA WOMANOS EXPERIENCE

Romina, the mother of two minor children, submitted an application for Child Benefit in December
2011 and was repeatedly refused on the grounds thatshe did not meet the habitual residence
requirement. Romina appealed this decision on her own behalf.
Romina also submitted an application for Supplementary Welfare Allowance and Oa Parent Family
Benefit, which had also been repeatedly refused asshe was deemed not to be habitually resident.
Additionally, these applications were refused as she was not previously in receipof Social Welfare. As
Romina had no income or accommodation she became homeless and destitute. Her only strategfor
survival was begging. Romina was fined for beggingunder the Criminal Justice (Public Order) Act
2011. Given her financial situation she was unable to pay the fine and was imprisoned for non-payment
in December 2012.

Following a protracted appeal process that took two years and four months in totalRomina finally
received her Child Benefit payment. She is still awaiting a decision on her Supplementary Welfare
Allowance and her One Parent Family Benefit.

287 Migrant Rights Centre Ireland (2011) Singled Out: Exploratory study on ethnic profiling in Ireland and its impact on migrant workers and their families.
288 |n |reland, if you do not have access to social welfare payments this may prevent access to a womenOs refuge, beyond an emergency period.
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5.1 CONCLUSIONS If they treat us differently in offices like social welfare
then people think they can treat us badly.

Throughout this report, we have emphasised the i )
(Questionnaire comment)

importance of effective legislation and positive
integration measures as essential factors in ending thellow us to ask questions before asking us to leave.
discrimination and marginalisation experienceéuwebyt  (Questionnaire comment)
Roma community. The effective implementation of
existing anti-discrimination legislation, to ensureStrategies for promoting integration must come from
equality of access for the Roma is the responsibilityaf facets of society, both at institutional and
legislative and statutory bodies. The Roma conymunicommunity levels. These include tackling racist
are rights bearers and they must be permitted to fredjghaviours and attitudes; building the capaditiés o
exercise their rights in Ireland. Roma who haveommunity to strengthen their access to education a
residency in Ireland but are unable to find employemployment; and fostering greater participation from
ment should not be forced into poverty, least of all byhis community in developing targeted integration
the State. Roma who are granted full access to tberategies and initiatives and advocating for their
labour market should also be given the practi@atme rights. However strategies that do not involve Roma
to actually facilitate access to this market. participation at every stage of development and
In the questionnaires, members of the Romamplementation will not be effective. Roma must be
community were asked what public bodies could dincluded in the process of integration.
to improve the situation for the Roma community. The role of NGOs is essential in this. They act as
The responses were poignant: mediators between the State and vulnerable nefmoriti
such as the Roma, advocating on their behalf, making
communities rights aware and highlighting areas of
discrimination. One comment from the focus groups
There were no translators. | was ok but my fatherhighlights this:
had a lot of difficulty.
(Questionnaire comment)

If they had a better attitude it would be easier.
(Questionnaire comment)

InterviewerDo you feel that working with agencies
like Nasc or any other, helped, or would yceeiave b
Help with translation. able to do it by yourself as the start?

(Questionnaire comment) . ~
AnswerExactly. If | had to ring myself, they donOt take

If they treat us the same thereQll be no problem.  into consideration what | have to say. Butlifdsask
(Questionnaire comment) or [Cork City] Partnership to act on my behalf, they

Interpreters, help with documents. usually respond faster.

(Questionnaire comment) (Focus Group Comment)
If reception and counter staff were less rude. ~ Mechanisms must be put in place to ensure that
(Questionnaire comment) vulnerable communities are able to avail of legal

redress, as well as complaints procedures and
mechanisms. Ireland has an excellent legislative
framework in the form of the existing equality
legislation, aspects of which are more progressive than
Language help translating. the Racial Equality Directive and other EU anti-
(Questionnaire comment) discrimination legislation. However in practice thi
framework falls far short in tackling discriminatio
Where the EU Racial Equality Directive has the
potential to allow NGOs and other civil society
Nobody would take my application because | wagPrganisations to instigate an action in instarices o

Roma. In the social welfare office | was asked to discrimination where there is no actual victitanide
leave. has limited NGO involvement to the hearing of

(Questionnaire comment) representations or submissions from interesties part

Help us to get work. (Questionnaire comment)
If you work itOs easier to be with other groups.
(Questionnaire comment)

Treat us the same and we wouldnOt beg.
(Questionnaire comment)



This curtails the potential for attaining systemic¥ The Irish Government should adapt the initiatives
change and the diminishes our ability to mobilise the Spain has put into place as a best practice model
community to engage with their rights. Additionally for an anti-discriminatory legislative and policy
the lack of governmental support of equality is framework for promoting integration of Roma in
highlighted in the failure to adequately resource theseIreland.
enforcement bodies, and in the proposed merging of
these bodies which will effectively dilute their power& Conduct intensive research to compile
The challenge now facing all EU member states © comprehensive data on the Roma population in
including Ireland B is how to transform these formal Ireland in order to develop targeted strategies and
guarantees of equality into concrete reality. It is clear initiatives.
that efforts to date to ensure equality for Roma
throughout Europe have failed to produce any¢ The Irish Government should formally
significant improvement. The way forward must come acknowledge the Roma as a minority in line with
through a multi-faceted response which incorporates European standards.
anti-discrimination legislation with effectivegirattton
measures and targeted funding to promote the soctal Funding for Roma groups, NGOs and
inclusion of this marginalised community. community organisations to promote Roma
Ireland positions itself as a champion of human rights should be provided.
rights; the treatment of the Roma in Ireland must be
seen as a litmus test of this claim. Ireland has a legal
and moral obligation to ensure that this CommunityS.Z.Z_EGISLATIVE RECOMMENDATIONS
does not continue to suffer poverty, deprivatidn an
social exclusion at the margins of society. Tasidmc Equality Legislation
of marginalised groups leads to greater social cohesion o
which ultimately is of benefit to Irish society as ¥ Rewgw "’_‘”‘?' reform the E_qual Status ACtS_tO limit
whole. The EU Year of the Citizen and IrelandOs the dls.cnmlnatory potgnﬂal of thg exemptlons,
hosting of the EU presidency is the ideal opportunity especially the exemptions on nationality and

for Ireland to show its commitment to the most !egllsla_ltlve i)r(r)]wsmnt;_sn_d to |rf)rowde for_ the hni
vulnerable in our society. inclusion of the prohibition of segregation, ethnic

profiling and institutional racism within the
Equal Status Acts.

5.2 RECOMMENDATIONS ¥ The existing equality bodies must be adequately
funded to facilitate the protection of human

5 2 IOVERARCHING RECOMMENDATIdN@S and address all forms of discrimination.

¥ The scope of tHecus stangrovision in the
¥ The Irish Government needs to take a lead role in Equa| Status Acts should be expanded to grant

the development of holistic and multi-faceted NGOs and other interest groups standing in line
approaches to tackling prejudice against the Roma with the provisions in the Racial Equality
community and ending discriminatory practices, Directive. This will bolster our anti-

including negative media and public stereotypes.  discrimination framework and improve access to

justice for all vulnerable communities.
¥ Foster greater communication and coordination

between different public bodies, authorities, ¥ The Irish Government must ensure that avenues
organisations, and agencies in their interactions  of redress to bodies such as the Equality Tribunal
with this community to prevent the cycle of and the Ombudsman are accessible and open to
destitution and poverty. marginalised communities such as Roma.
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¥ The Irish Government must ensure that the 52.TATUTORY RECOMMENDATIONS
provision for the positive duty not to discriminate
is strengthened in the new bill that merges the  Justice and Policing
Irish Human Rights Commission and the
Equality Authority and that this new body is
adequately resourced to protect equality.

¥ A clear mechanism should be developed
to differentiate and identify the varying residency
permissions and the rights that flow from them.
This information should be available to assist all
agencies and public bodies that interact with the
Roma.

¥ All staff of relevant bodies and organisations
should be reminded of their obligations under the
Equal Status Acts to ensure that a personOs
ethnicity or race does not have an impact on theik,
treatment when accessing services and/or
entitlements.

Training on diversity, anti-discrimination and
anti-racism measures should be developed and
delivered to all Garda’.

Criminal Justice (Public Order) Act 2011 ¥ This must include training on the
implementation of the Criminal Justice (Public

Order) Act 2011 to ensure it does not promote
ethnic profiling.

¥ Legislative provision should be made to proscribe
ethnic profiling within the Criminal Justice
(Public Order) Act 2011

¥ Adequate funding and support must be provided

¥ The Criminal Justice (Public Order) Act 2011 for Community Policing initiatives.

should be reformed to provide for the following:

I. Clarification of the Oreasonable grounds® ¥ A positive relationship between Roma and An
required that permit a member of An Garda Garda S’ochfna must be developed to promote
S’ochina to arrest without warrant any person he integration and tackle discrimination.

or she suspects of committing an offence under

the Criminal Justice (Public Order) Act 2011, to ¥ Avenues to lodge complaints to the Garda

ensure that this is not functioning as a means of  Ombudsman must be promoted and more
discriminating against particular groups. accessible and open to marginalised communities

. . . . ) such as Roma.
Il. Curbing the discretionary implementation of

the Criminal Justice (Public Order) Act 2011 by

An Garda S’ochtna. Social Protection
¥ Specific training for Social Welfare staff on the
Prohibition on Incitement to Hatred Act different types of immigration status and the
rights attached to each must be devised and

¥ Reform of the Prohibition of Incitement to
Hatred Act to account for hate crimes and online
racism.

delivered.

¥ Specific guidelines must be developed to prevent
prejudice from impacting decision-making

¥ The Irish Government should ratify the Council
processes.

of EuropeOs Convention on Cybercrime D to tackle

online racism. ¥ Additional training on the application of the

habitual residence condition and availability to
work regulations in relation to the Roma
community should be provided.



¥ Delays caused by requests for unnecessary ¥
documentation and obstructions must be reduced
dramatically to end the cycle of poverty for this
vulnerable community.

¥ Requests for documentation must take into ¥
account the unique cultural and social dynamics
of the Roma community. Recognition needs to be
given to the fact that many Roma may not have
the typical identifying documents such as bank
statements, utility bills or rental agreements if ¥
homeless.

¥ The Department must ensure it has strong anti-
racism measures in place. This includes sanctions
for racist attitudes expressed by staff.

¥ Protocols should be put in place to ensure that
decisions made about social protection do not put

Roma at risk of homelessness or destitution. ¥

¥ Institute an internal monitoring and evaluation

Implement the reforms to the Education Acts
based on the commitments made by Minister for
Education Ruari Quinn to ensure equality in
enrolment.

The provision of home school liaison officers, as
per the Traveller strategy, should be made available
to Roma community to ensure participation in

the education system.

Anti-discrimination and anti-racist awareness
training awareness should form part of the school
curriculum.

Specific targeted vocational training and language
courses should be provided for Roma women.

Employment

Roma should be assisted in obtaining employment,
including training and education targeted to this
community along the lines of Traveller training

mechanism of Social Welfare staff Os work with the Schemes.

Roma to ensure that Offices are providing an
appropriate and professional service. ¥

¥ Provision of translation services when necessary.
¥

Housing

¥ Local Authorities should address segregation of
the Roma community and prevent the

Targeted strategies to promote employment
among Roma women should be developed.

Tools and initiatives should be provided to
promote self-employment in the Roma
community.

ghettoisation of the community.

5.2.4P0OLICY RECOMMENDATIONS

¥ The Private Residential Tenancies Board should National Strategy

ensure that landlords are made aware that
discrimination on the grounds of race or
nationality is prohibited by the Equal Status Acts.

¥

¥ Increased funding and support for local
authorities and organisations should be provided
to deal with the high risk of homelessness in the
Roma community.

Education ¥

¥ Roma should be granted full access in a non-
discriminatory manner to vocational training and
education in Ireland.

¥ Adaptation of Traveller strategy goals across the

Clear policy on the role of the Office for the
Promotion of Migrant Integration in overseeing
the integration of the Roma community should
be developed and published.

various lines to concretely and proactively include
Roma

Roma representatives must be involved in
developing a clear Roma-focused integration
strategy at national and local levels and ensure
proper consultation with the Roma community
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Chapter &onclusions and Recommendations

in the development of the next National 52.COMMUNITY RECOMMENDATIONS

Roma/Traveller Integration Strategy. ¥ Build the capacity of Roma to become more

aware of their rights and to become advocates for

¥ The learnings from Traveller Integration those rights.

initiatives must be applied in development of

Roma-specific initiatives. ¥ Establish and resource community integration

initiatives that highlight the benefits of Roma
inclusion and promote the development of a
positive image of this community to combat

negative stereotypes and ethnic profiling.

¥ Future integration strategies must include
measures to address the specific issues affecting
Roma women, particular consideration should
be given to measures that address the

intersectional discrimination they experience ¥ Establish a formal National Roma Forum,

supported and funded by the Office for the

¥ Monitor the National Strategy with measurable Promotion of Migration and Integration.

goals and targets to determine its efficacy and
Impact on the_Roma commumty in order that ¥ Access to micro-credit should be encouraged in
future Strategies can be tailored to meet the needs . . . .
) communities, for example in Credit Unions.
to that community.

¥ Raise awareness about the dangers of anti-Roma
Anti-Racism Measures attitudes in fostering hate and exclusion in

. . . communities.
¥ Develop a new National Action Plan on Racism

in consultation with community groups,

interested NGOs and other bodies and ethnic 5.2.6NGO RECOMMENDATIONS

minorities.

¥ Greater coordination of Roma-specific advocacy

work carried out in the country.
¥ Establish a new consultative body to replace the

National Consultative Committee on Racism andy pevelop strategic litigation strategies and lobby

Intolerance (NCCRI). policymakers at national level to highlight the
discrimination this community experiences.

¥ Develop clear policy on the role of the Office for

the Promotion 9f Mi.grant Integration in ¥ Develop targeted programmes to build the

developing anti-racism measures. capacity of this community, foster inclusion and
promote the participation of Roma at local, and
national and international levels.



Appendix 1: List of Abbreviations

CEDAW
CEE
CERD
CoE

EC
ECHR
ECtHR
ECJ
ECRI
ENAR
ERIO
ERRC
ERTF
EU
EU-MIDIS
FCNM
FRA
HCNM
HRC
ICMPD
NCCRI
OSCE
oSl
PILA
RED
SWA
TFEU
UNDP
UN-HABITAT
UNHCR
UNICEF

Convention on the Elimination of All Forms of Discrimination Against Women

Central and Eastern European states

Convention on the Elimination of All Forms of Racial Discrimination

Council of Europe

European Community

European Convention on Human Rights

European Court of Human Rights

European Court of Justice

European Committee on Racism and Intolerance
European Network Against Racism

European Roma Information Office

European Roma Rights Centre

European Roma and Travellers Forum

European Union

European Union Minority and Discrimination Survey
Framework Convention on the Protection of National Minorities
Fundamental Rights Agency

High Commissioner on National Minorities

Habitual Residence Condition

International Centre for Migration Policy Development
National Consultative Committee on Racism and Intolerance
Organisation for Security and Cooperation in Europe
Open Society Institute

Public Interest Law Alliance

Racial Equality Directive

Supplementary Welfare Allowance

Treaty on the Functioning of the European Union
United Nations Development Programme

United Nations Human Settlements Programme
United Nations High Commissioner for Refugees

United Nations International Children's Emergency Fund
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